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PREFACE. 


The cases contained in this Digest range from 
1877 to 1899 inclusive. 

Reports for the years 1898 (5 O.R) and 1899 
(6 O.R.) have not yet been published, and we have 
therefore not been able to give references to pages. 

In order to make the Gold Law cases as complete 
as possible we have, with the kind permission of Mr. 
S. H. Barber, included those cases not elsewhere re- 
ported mentioned by him in his useful book on the 
Gold Law. 

J. P. R. v. Hoytema. 
S. Raphaely. 


Johannesburg, Transvaal. 
June 19*A, 1906. 
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DIGEST 


OF THE 


TRANSVAAL 

LAW REPORTS. 


1877 TO 1899, 

TOGETHER WITH NOTES OF SOME UNREPORTED CASES. 


ABANDONMENT. 

1. Of premises leased. Vide Lease (4). 

2. Of tailings.- Estoppel.— Tailings 

pegged as alluvial.— Where a gold mining 
company allowed its tailings for two years to 
flow beyond the limits of its claims, and took 
no steps to retain them, and the ground on to 
which they had been washed was afterwards 
pegged as alluvial by other persons, the Court 
Iteld, in an action for a declaration of rights, 
that the tailings had bsen totally abandoned, 
and that the said persons were consequently 
justified in pegging off the ground on which 
they were. — Sheba Gold Mining Company v. 
Vautin, Millbourne 6s Steer (3 SiA.R. 16). 

3. Of claims. Vide Gold Law (25), (46) and 
Estoppel (17). 


ACCESSORY. 

1- In a case of theft. — A person who 
discovers that a crime has been committed and 
does not expose it is not an accessory. — State 
v. Moolman (2 S.A.R. 230). 

2. In a case of murder. Sec. 124 of Crimi- 
nal Procedure Act. Vide Criminal Pro- 
cedure (37). 

3. What must first be proved.— No 

one can be found guilty as an accessory to 
a crime unless it is first proved that such 
crime has actually been committed either by a 
known or an unknown person as principal 
wrong-doer. — State v. Vcrkottteren (1 O.K. 
102). 


ACCOUNT. 

1. Summons on an account charging com- 
pound interest. Vide- Summons (5). 

2. By attorney acting as agent. Vide At- 
torney (5). 

3. Balance of account. Vide Jurisdiction 

(34). 

4. Confirmation of liquidation and distribu- 
tion account in an estate. — Action brought 
thereafter. Vide Will (2). 


ACTION. 

1. Against agent. Vide Power of At- 
torney (1). 

2. By debtor whose estate is sequestrated. 
Vide Plea (1). 

3. Of ejectment. Vide Ejectment. 

4. On good-for by secretary of board of 
executors maintained in his own name. Vide 
Good-for (2). 

5. Use of water from a public stream ; pro- 
cedure. Vide Procedure (6). 

6. For assault ; plea of defendant ; tender ; 
general issue. Vide Plea (6). 

7. Interdict refused where remedy by action 
is adequate. Vide Interdict (3). 

8. Forcible seizure of liquor ; spoliation. 
ide Spoliation (1). 


Vide 


9. For damages. Vide Damages. 


3 


ACTION— ADMISSION. 


K). Maintained on note specially indorsed to 
manager of an unincorporated banking com- 
pany, in his own name. Vide BANKING 
Company (1). 

11. By married woman.— The general 

rule of Roman- Dutch law is that a married 
woman must in law proceed by, or with, the 
assistance of her husband. .Where, therefore, 
the plain tiff, a married woman, sued as execu- 
trix of her first husband's estate, for money 
due to the estate, without the assistance of 
her second husband, Held, upon exception to 
the summons, that the exception was well 
taken.— van Eeden v. Kirstem (Kot. Tral. 
182). 

12. For cancellation of notice of 
publication of a diagram of a certain 
watercourse.— Law No. 5, 1870, sec 8. 

—The plaintiffs brought an action against C 
for the cancellation of a notice of publication 
of a diagram of certain watercourse, and for an 
order that the diagram should not be approved 
by the Government and issued to C. They 
joined the secretary to the Government as 
co-defendant in the action. Unon exception 
that the summons disclosed no right of action 
against the secretary to the Government, Held, 
that the exception was well founded.— Pot- 
chefstroom Municipality v. Cameron and 
Shepstone (Kot. Tral. 185). 

13. Maintained by purchaser in bond fide 
occupation of land, of which he had not yet 
received transfer, for transfer of servitudes 
over adjoining land. Vide Servitude (3). 

14. A wife is competent to institute an ac- 
tion to have her husband declared of unsound 
mind. Vide LUNATIC (3). 

15. For wrongful dismissal. Vide Volun- 
teer Corps (1) ; Contract (3) ; Volksraad 

(1). 

16. By liquidating partner for debt due to 
partnership where the estate of one of the 
partners has been declared insolvent. Vide 
Partnership (1). 

17. For slander barred by prescription of a 
year. Vide PRESCRIPTION (1). 

18. Against a Justice of the Peace. Vide 
Jurisdiction (19). 

19. Shareholders of a company joined to- 
gether as defendants in one action. Vide 
Procedure (10). 

20. Instituted to have a foreign judgment 
made a judgment of the court. Vide PRO- 
CEDURE (11). 

21. For injury. Vide INJURY. 

22. For setting aside a mijnpacht brief. 
Vide Mijnpacht Brief (1). 

23. For cancellation of a lease and for dama- 
ges for non-fulfilment of a stipulation in the 
lea «e. Vide Lease. 


24. Institution of action after confirmation 
of liquidation and distribution account in an 
estate. Vide Will (2). 

25. Commencement of action.— An 

action begins with the issue of the summons. 
— Commercial Assurance Company v. J. H. 
Banier,N.O. (3 O.K. 88). 

26. Action necessary to stay Executive 
Volksraad Resolution. Vide Procedure (59). 


ADIATION. 


1. Of inheritance. Vide Inheritance. 


ADMINISTRATION. 

1. Of Estate. Vide Executor. 


ADMINISTRATOR. 

1. Local Administrator of Transvaal has no 
power to legislate. Vide Annexation Pro- 
clamation (1). 

2. Application for leave to sue Administrator. 
Vide Application (3). 

3. Leave to sue Administrator re- 
fused. — Leave to sue Administrator of the 
Government in an action for damages refused, 
where it appeared that the Administrator had 
proceeded bond fide, believing that he was 
acting in the interests of the State, and where 
the applicants had a remedy, if any, against 
several other defendants. — White and Tucker 
v. The Administrator (Kot. Tral. 127). 


ADMISSION. 

1. And readmission of advocate and at- 
torney. Vide Advocate (5), (7). 

2. Of judge to practise as an advocate. Vide 
Advocate (6), (7). 

3. Of foreign attorney.— Foreign at- 
torneys, applying to be admitted here, must 
in future produce proof that they have been 
admitted to practise abroad, in the country 
from which they come. — Ex parte J. G. Kerr 
(1 O.R. 177). 

4. One who had obtained venia aetatis 
admitted as sworn translator. — Ex parte Kisch 
(1 O.R. 160). 

5. Vide Advocate (12). 


ADULTERY— ADVOCATE. 
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ADULTERY. 


Vide Divorce. 


ADVOCATE, 
l. And attorney; suspension from 

practice. — An advocate and attorney who 
had been employed by his client to pass transfer 
of certain farms, and had received £11, 14s., 
the amount of necessary charges for the pur- 
pose, kept back his client's money for more 
than two years, without expending it for the 
purpose intended or passing transfer as in- 
structed. Held, that this was an act of pro- 
fessional misconduct which the Court could 
not overlook, and the respondent was accord- 
ingly suspended from practice for the period 
of twelve months. Circumstances which will 
induce the Court to refuse admission to an 
applicant as attorney will also, as a general 
rule, justify the court in dealing summarily 
with an attorney already admitted. Where, 
upon the affidavits, the Court cannot arrive at 
a- definite conclusion beyond reasonable doubt, 
it will not interfere summarily until a convic- 
tion against the attorney has first taken place. 
Semis, where the charges are admitted by 
the attorney, or where they are established 
beyond reasonable doubt. — van Wyk and Others 
v. Krige (Kot. Tral. 39). 

m 2. Law No. 2 of 1871.— An advocate is 
liable to pay a licence or personal tax under 
Law No. 2 of 1871.— Cloete v. The Government 
(Kot. Tral. 175). 

3. Advocate's and attorney's licence ; Pretoria 
Convention, sec. 28. Vide Licence (2). 

4. Declining to appear for litigant. Vide 
Attorney (9). 

5. Readmission as advocate.— Rule 
of Court No. 75.— When an advocate has 
had his name as such taken from the roll, and 
been admitted to practise as an attorney, and 
afterwards applies for readmission as an advo- 
cate, a period of at least two terms must 
elapse between the date of his admission as 
attorney and that of his readmission as advo- 
cate, and the same period must elapse if he 
wishes to be readmitted as an attorney. — Ex 
parte Auret ([1888] 2 S. A.R. 228). 

6. Admission of judge to practise 
as advocate.— Where the applicant, who 
had been a judge of the High Court of this 
State, and who, after his resignation as judge, 
had published a notice that he intended to 
a Pply f° r admission as an advocate after six 
weeks, which time, however, had not yet 
expired, applied for leave to practise as an 
advocate, he was allowed to do so, on taking 
the necessary oath.— Ex parte P. Burgers (2 
S.A.R. 107, infra (7)). 


7. Admission as advocate and attor- 
ney. — On application by C. J. Brand, who 
had been a judge of the High Court, for 
admission as an advocate and attorney, the 
Court allowed him to practise as an advocate, 
but not as an attorney. — Ex parte Brand (2 
S.A.R. 183). 

8. Has right of re-examination. Vide Judge 


(4). 

9. Counsel's instructions must be in the 
Dutch language. Vide Attorney (14). 

10. Admission of advocate.— Leave 

granted an advocate, on his admission, to 
take the oath before a judge on circuit. Ex 
parte L. W. Meyer (H. 233). 

11. Fees of advocate.— Vide Costs (23). 

12. Admission.— Rule of Court No. 
75, sec. 4. — Under the 75th Rule of 
Court, sec. 4, an advocate can be admitted 
only as an attorney. He can be admitted as 
conveyancer and notary on proof that he has 
passed an examination in these two branches. 
Upon application by an advocate to be ad- 
mitted as a notary and conveyancer the Court 
does not require that he shall have served as 
an articled clerk with a notary or conveyancer. 
— Ex parte A. M. Kingsmill (1 O.R. 123). 

13. Doctor of Laws of Holland.— 

Admission* — A duly graduated Doctor of 
Laws of Holland, who, though entitled to do 
so, had not obtained the status of advocate in 
Holland, Held, not entitled to admission 
here. Applicant was, however, admitted as an 
act of grace. — Ex parte Luckhoff (6 O.R.). 

14. Of Cape Colony ; admission as convey- 
ancer. Vide Conveyancer (2). 

15. 75th Rule of Court.— Admission. 

—In the Gazette of the 5th June, 1895, there 
appeared a notice of an amendment in the 75th 
Rule of Court, by which it was provided that 
foreign advocates could be admitted as advo- 
cates of this Court after having passed a " sup- 
plementary" examination. Applicant, a foreign 
advocate, after having complied with the other 
requirements of the law, had lodged his peti- 
tion for admission as an advocate of the Court 
at the registrar's office a few days after the 
publication of the aforesaid amendment of the 
75th Rule of Court, i.e. on the 11th June, 
1895. Held, that applicant would have to pass 
the aforesaid supplementary examination in 
order to be admitted as an advocate of the 
Court since his petition had been lodged at 
the registrar's office after the appearance in 
the Gazette of the amended rule of court. — Ex 
parte Wicherlink (2 O.R. 167). 

16. Unprofessional conduct. — The 
75th Rule of Court.— Proof.— An agree- 
ment made by an advocate with his client for 
a share of what may be received by the client, 
in the event of an appeal in which the advo- 
cate is retained being allowed, is not com- 
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patible with the duties and dignity of the 
office and status of an advocate. A person who 
has been admitted as an advocate, and who 
also practises as an attorney and agent, acts in 
contravention of the 75th Kule of Court. Such 
conduct merits the strong disapproval of the 
Court. Where L, an advocate, was tried for 
embezzlement and acquitted by the jury, the 
Court, when judging of his conduct, is not 
bound by the finding of the jury ; but the 
Court will not act contrary to the finding of 
the jury unless the evidence shows that such 
embezzlement had actually been committed. 
State Attorney v. L (2 O.R. 214). 

17. Admission.— Applicant admitted by 
the full court, oath to be taken before a judge 
in chambers on the expiration of the period 
fixed for notice being given. Ex parte John 
Thornc (H. 43). 


AFFIDAVITS. 


1. In a case of lunacy. Vide Lunatic (1). 

2. A person not to be compelled to make. 
Vide Application (1). 

3. Sworn in Free State not admissible evi- 
dence. Vide Insolvency (59). 

4. Proof of presentment of promissory note 
not allowed by affidavit. Vide Provisional 
Sentence (1). 

5. An affidavit must be duly signed by the 
justice of the peace before whom it purports 
to have been sworn. Ex parte Deecker (Kot. 
fral. 145). 

6. Affidavits cannot be received to supple- 
ment or add to the record of proceedings in a 
rjourt of landdrost. Such affidavits are, how- 
ever, admissible in support of an application 
to send the record back to the landdrost on 
the ground of incompleteness. Jacobs v. The 
Queen (Kot. Tral. 173). 

7. On which writ of arrest under Rule VII 
is issued. Vide Arrest (9). 

8. Objection to plaintiffs capacity to sue in 
cases for provisional sentence must be by affi- 
davit. Vide Provisional Sentence (26) and 
(27). 

9. Filing of affidavit. Vide Municipal 
Council (3). 


AGENT. 

Attorney acting as agent, 4. 
Auctioneer as agent, 30. 


Authority, scope of, 9, 16, 18. 
Cessation of agency, notice, 15. 
Collection, 3. 
Commission, 8, 22, 25, 26. 
Company, agent acting for, 12. 
Compensation, 7. 
Contract by agent, 21. 
Criminal summons against agent, 13. 
Domicile, election of, 1. 
Election agent, 28. 

General power, authority to sell fixed pro- 
perty, 14. 
Good-for. Vide GOOD-FOR. 
Instructions to agent, 9. 
Law -agent, admission before landdrost, 11. 

criminal action against, 10. 

licence, 19. 

fees of, 24. 

Liability of agent, 18, 21. 

Personal mandate by agent, liability, 31. 

Power, 5. 

Principal, liability of, to agent, 34. 

Provisional sentence, 5. 

Revocation of power, 29. 

Sale, illegal, by agent, 23. 

of shares by agent, 17. 

Sequestration by agent, 6, 27. 
Shares, sale by agent, 17. 

indorsement by agent, 20. 

forged, 32. 

Special power, agent exceeding, 16. 
Sub-agent setting up plea of compensation, 7. 
Transfer of rights, authority, 33. 

1. To sue, defend and choose domidlium. 
Vide Power of Attorney (1). 

2. For collection of good-for for gambling 
debt. Vide Good-for (1). 

3. For collection, attorney. Vide Attor- 
ney (3). 

4. Attorney acting as agent. Vide Attor- 
ney (5). 

5. Power to agent to sign note to be pro- 
duced in a case of provisional sentence. Vide 
Provisional Sentence (5). 

6. Surrendering estate of debtor who is 
absent. Vide Insolvency (65). 

7. Sub-agent setting: up plea of com- 
pensation. — A sub-agent is not entitled to 
plead to an action brought against him a set- 
off or compensation of an amount which he 
alleges to be due to him from the agent of the 
principal, where at the time that he was act- 
ing as sub-agent he was aware that the plain- 
tiff, and not the agent, was the principal. — 
Ferreira v. Zeiler (1 S.A.R. 189). 

8. Agent's commission.— Agent sell- 
ing to prohibited purchasers.— Where 
the defendant employed the plaintiff as agent 
to sell his place or business with the stock-in- 
trade, &c, and promised him a commission in 
case a purchase was effected and transfer 


9 


AGENT 


10 


given, and the plaintiff sold to persons who 
were hy law prohibited from purchasing, 
Held, that he was not entitled to his com- 
mission. — Mogg v. Kemsley (2 S.A.R. 233). 

9. Acting: contrary to his principal's 

instructions. — Any one deal ing with aspecial 
agent is obliged to acquaint himself with the 
extent of the latter's authority. A special 
agent who acts contrary to the secret instruc- 
tions of his principal does not thereby bind his 
principal towards third parties. A battery 
manager is presumed to have no authority to 
engage men for his company. Ergo where he 
receives instructions to engage some one under 
certain conditions, and he does not acquaint 
the person engaged with these conditions, he 
binds his principal subject to such conditions 
only. — G. B. Davidson v. E. H. Dunning (H. 
62). 

10. Law-agent.— Criminal intent.— 

Judgment of a landdrost against a law-agent 
for contravention of art. 219 of Volksraad 
Resolution of 14th June, 1876, set aside, where 
it appeared that the accused had unintention- 
ally styled himself attorney, by not erasing 
this word from a printed demand form. — P. 0. 
Bowman, v. The State ([1893] H. 205). 

11. Admission before landdrost ; certificate 
of good conduct. Vide LANDDROST (22). 

12. Agent appointed by the local board of 
directors of a company to act for the company. 
Vide Procedure (24). 

■ 

13. Summons in criminal case made out to 
W or his agent. Conviction against agent 
quashed. Vide CRIMINAL PROCEDURE (21). 

14. Agent holding general power can sell 
fixed property. VideVowEB. of Attorney (5). 

15. Supplying: goods to agents- 
Notice of cessation of agency.— Ap- 
peal. — Plaintiff's were in the habit of supplying 
goods to S on behalf of defendants. The de- 
fendants discharged S, but gave no notice of 
the discharge to plaintiffs, who continued to 
supply goods to S, being under the impression 
that he was still defendants' manager. The 
judgment obtained by the plaintiffs in the 
anddrost's court against defendants for goods 

so supplied was upheld on appeal. — Notre 
Dame des Victoires v. Leask cfc Co. (9 C.L.J. 
172; 4 S.A.R. 159). 
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16. Exceeding his special mandate.— 
Claim by agent for repayment dis- 
missed. — G gave instructions to N to have 
his name put down as a member of a syndicate 
for £100. Held, N was not thereby autho- 
rised to pay the said £100 to the syndicate on 
G's behalf.— Noyce v. Gluyas (1 O.R. 197). 

17. Sale of shares by agent.— C of 

Kimberley in February, 1897, sent certain 785 
shares in X Co. to E in London, with instruc- 
tions to sell these at 30s. or more per share, 


and to effect this purpose more conveniently 
these shares were registered in the name 
of E. It appeared that from October, 
1896, certain rights were attached to these 
shares, viz., the right to receive shares in the 
Q Co. , and that C nad received and sold these 
rights. Shares in X Co. were sold cum rights 
on the London Stock Exchange up to 13th 
. May, 1897. E bona fide sold the shares of C 
cum rights on 10th May, and when C informed 
him that the rights had already been sold, E, 
in order to fulfil his obligation as against the 
buyer, had to buy these rights and deliver them 
to the buyer. C now sued E for the full pur- 
chase-price of the shares, while E tendered 
this amount less the sum expended by him for 
the purchased rights. Held, that E s tender 
was good on the ground that E could come to 
no other conclusion than that the shares had 
to be sold as they were on the London market. 
— Carty v. Johannesburg Board of Executors 
and Trust Co., Ltd. (6 O.K.). 

18. Agent's liability.— Action con- 
trary to principal's instructions.— 

Where an agent purported to act for a princi- 
pal bond fide believing that he had authority, 
while as a matter of fact he did not have 
authority to act, the agent was held liable for 
the damages caused to a third person who had 
accepted a bond passed by the agent on behalf 
of his alleged principal, which bond was after- 
wards cancelled by order of court on the ground 
that the principal had never given such autho- 
rity to the agent. — Orphan Chamber Commission 
v. Eomyn d' Dyer (6 O.R.). 

19. Licence.— Law-agent, &c— Pre- 
scription.— Law No. 2 of 1871.— Law- 
agents, sworn translators, &c, may be sued 
for payment of their licences. The payment 
is hot prescribed after the lapse of a year, and 
arrear licence moneys can thus be recovered. — 
Cardinaal v. Government of S.A.R. (4 O.R. 
254). 

20. Indorsement of shares by agent. 

Vide Estoppel (14) and (15). 

21. Moral obligation. — Art. 17 of 
Law No. 20 of 1895— Transfer Duty 

Laws. — Where an agent has admitted a con- 
tract which is morally binding, but which is 
not in accordance with the technicalities of a 
law, the principal is not entitled to claim that 
the agent shall pay out of his own pocket the 
benefit that would have accrued if the agent 
had treated the contract as not binding. M 
had instructions from C to sell his stand. He 
verbally sold the stand to P for £2250. P sold 
the stand thereon to De G for £2500, and asked 
M to make a sworn declaration to the effect 
that the sale was direct by M (on behalf of C) 
to De G, which M did, and he therefore gave 
the £2250 to his principal C. C maintained 
that the stand was sola for £2500, and now 
demanded £250, being the difference between 
the two prices. The claim was refused with 
costs both in first instance and appeal. — 
Coleman v. Morkel (4 O.R. 315). 
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22. Commission.— Sale not by agent, 
but by third person.— B was to find a 
purchaser for certain shares from G Bros. 
While lie was negotiating for the sale to a 
third person another broker, who had mean- 
while been appointed by G Bros., sold the 
shares to the same third person for 12s. 6d. 
The purchaser acknowledged that B had in- 
duced him to go in for the snares. As B stated 
that no price had yet been arranged between 
himself and the purchaser, and G Bros, said 
that the price had to be at least 15s., B's claim 
for commission was refused. — Bramley v. 
Goldreich Bros. (5 O.R. 24th May, 8th June). 

23. Revindicate of cattle illegally 
sold by an agent.-- Where an agent in- 
structed to purchase certain cattle had ille- 
gally sold them to an innocent third party, 
the Court held that the principals were en- 
titled to recover same from the latter, or were 
entitled to payment of the value of such as 
were no longer in his possession. — Malherbe & 
Co. v. Leibengvth (5 O.K. 26th May, 24th 
June). 

24. Law-agent. —Pees. — A law-agent 

can claim payment for services to a client 
even when he lias not taken out his licence. — 
S. G_ M. Novrda v. J. E. T. Langeler (2 O.R. 

46). 

26. Principal and agent.— Commis- 
sion.— C & C gave instructions to K & P; 
house agents, to sell a certain stail'ft for the 
sum of £2300, and promised them a commis- 
sion of 5 per cent, if they were successful in 
selling the stand for that amount. K & P 
took certain N to the stand and introduced 
him to C & C. Thereafter C & C concluded 
arrangements with N, without the knowledge 
of K & P, to sell the stand directly to him for 
£2250. C & C were sued by K & P in the 
court below for 5 per cent, commission on 
this amount, and the Judicial Commissioner 
gave judgment in favour of K & P for a quan- 
tum meruit, i.e. £25, on the grounds that it 
was through the introduction of K & P that 
C & C came into contact with N, and that they 
knew that N was the probable purchaser 
whom K & P had in view. Held, on appeal, 
that the grounds of this decision were correct, 
but that the Judicial Commissioner should 
have allowed the full amount of the commis- 
sion. — Cordell & Cooke v. Kershaw & Priest 
(2 O.R. 185). 

26. Principal and agent.— Commis- 
sion. — Where the failure to put through a 
matter is due to the action or negligence of 
the principal, the aj^ent is entitled to some 
payment for his services. L got instructions 
irom C to sell certain thirty-two claims for 
him and his partners, and C promised L the 
commission of 7J per cent, on the eventual 
purchase-price. L sold the claims to G and 
others for the sum of £5000, but through the 
fault and conduct of C the sale did not go 
through, and the claims were sold through one 


B to other parties. In order to avoid an 
action G entered into negotiations with these 
parties and obtained from them a half share 
in the claims. L now claimed 7£ per cent, 
commission on the purchase amount, £4250. 
Held, that L had done everything that in 
terms of his mandate could be expected of 
him, and that since it was due to the fault 
and conduct of C that the sale for £5000 was 
not put through, L was entitled to 7£ per cent, 
commission on £4250, claimed by him, and 
that if L had asked for 74 per cent, commis- 
sion on the £5000, for whicn amount he had 
found a buyer, it would have been awarded to 
him. — Lumsden v. Clarke and Others (2 O.R. 
207). 

27. Surrender by agent. Vide Insolvency 
(57). 

28. Election. Vide Election (3). 

29. Agent. —Mandate. — Revocation 
of a power.— Costs of appeal.— A person 

who has given another a mandate to buy goods 
for him can at any time withdraw the man- 
date, provided he repays his agent in full all 
the expenses and disbursements which were 
necessary in order duly to carry out the man- 
date. An appellant who obtains a material 
alteration in the judgment against which he 
appeals is, as a rule, entitled to the costs of 
appeal. — L. Anker v. M. Reuter (3 O.R. 96). 

30. Auctioneer.— Capacity of.— Mis- 
representation.— Conditions of sale.— 

Where in a suit for payment of the purchase- 
price of a property bought at an auction, and 
where written conditions of sale had been read 
out, but the auctioneer had made representa- 
tions going beyond such conditions, the defend- 
ant pleaded that the sale was void by reason 
of misrepresentation, the Ccurt held that the 
auctioneer was not a general agent for the 
seller, that the seller was not bound by mis- 
representations made by him. — Bertram, q.q. y 
v. McLachlan (3 S.A.R. 274). 

31. Plea of having acted as the agent 

for another. — Where the defendant person- 
ally gave a mandate to institute legal proceed- 
ings, and afterwards pleaded that he was 
merely acting as agent for another, Held, 
that he was liable for the costs. — de Vries and 
Marais v. Hollins (1 S.A.R. 25). 

32. Forged shares.— Rule 18 of Stock 

Exchange. — Where a broker sold shares for, 
and paid over the market price to the account 
of, his principal, and it was afterwards proved 
that the shares were forgeries, the broker 
was held entitled to judgment against his 
principal under Rule 18 of the Stock Ex- 
change. — Sonnenfeld v. Pearson (3 S.A.R. 
92). 

33. Transfer of rights.— One cannot 
cede more rights to another than one 
is himself possessed of.— Where the agent 
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of the P O Company gave transfer of certain 
three claims to Guttman as the agent of the 
P Company, and Guttman in his private capa- 
city sold and transferred them to Graham, it 
was held that Guttman could not transfer any 
greater right to Graham than he himself had, 
and the transfer to Graham should be cancel- 
led. — The Pioneer G. M. Company and The 
Paarl Ophir G. M. Company v. Guttman and 
Graham (3 8.A.R. 58). 

34. Liability of principal to agent.— 

Board of executors held not entitled to recover 
moneys advanced and paid out by it in its 
capacity as secretary of a syndicate on behalf 
of that syndicate, where it did not appear that 
the syndicate had authorised the payment or 
derived any benefit from it. — Hugo, N.O., and 
Hains, N.O., v. The Magaliesberg Developing 
and Prospecti?ig Syndicate (H. 248). 


AGREEMENT. 


Vide Contract. 


ALIMONY. 

1. To wife refused.— Alimony to wife 
refused where she had ample means of her 
own, and the husband's income was limited. 
— Ex parte Weatherley (Kot. Tral. 111). 


(2). 


ALLUVIAL. 

1. Tailings pegged as. Vide ABANDONMENT 


AMENDMENT. 

1. Of summons upon death of defendant. 
Vide Summons (4). 

2. Of indictment as to date. Vide Indict- 
ment (3). 


ANNEXATION PROCLAMA- 
TION. 

1. By virtue of the Annexation Proclama- 
tion of 12th April, 1877, neither the Crown nor 
the Local Administrator has power to legislate 
for the territory of the Transvaal. — White <& 
Tucker v. Rudolph (Kot. Tral. 115). 


ANTENUPTIAL CONTRACT. 

1. Claims of husband's creditors.— 
Placaat of Charles V, 1540. - The 

Placaat of Charles V, 1540, sec. 6, applies to 
all antenuptial contracts by which property is 
settled upon or secured to wives by their 
husbands, whether merchants or not. No 
antenuptial contract can secure to the wife 
any of the husband's property in competition 
with his creditors, although the husband at 
the time of such contract was in solvent cir- 
cumstances. — Curator of van der Merwe's 
Estate v. van der Merwe (Kot. Tral. 148). 

2. Wife's separate property. — Al- 
though a wife cannot derive by antenuptial 
contract any benefit out of her husband's 
estate to the prejudice of his creditors, she 
may protect her own property by antenuptial 
contract against any claim on the part of such 
creditors. — van der Merwe v. Turton and Juta 
(Kot. Tral. 155). 

3. Sale in execution.— Where the pro- 
perty of the wife, secured by antenuptial con- 
tract, of which the defendants had notice, had 
been seized and sold in execution of a judg- 
ment against the husband, the Court held that 
an action for damages at the suit of the wife 
lay against the defendants. — van der Merwe v. 
Turton and Juta (Kot. Tral. 155). 

4. Unregistered. — An unregistered ante- 
nuptial contract cannot secure the movables 
mentioned therein to a married woman as 
against an execution creditor of her husband. 
— Tansend v. Crow, N.O. (2S.A.R. 74). 

5. Need not be attached to summons issued 
by married woman. Vide Married Woman 

(3). 

6. Antenuptial contract.— Registra- 
tion.— Death of notary.— Law No. 5, 
1882, art. 5. — Where an antenuptial con- 
tract was executed before a notary, who died 
without having the same registered, and 
neither the original nor a copy was obtainable, 
the Court allowed a new notarial deed to be 
registered, in terms of the original, after pub- 
lication. This deed not to be of force until 
the date of registration, and not to affect the 
rights of third parties acquired against either 
or both the spouses between the date of the 
marriage and the date of registration. — Ex 
parte S. J. and H. C. Minnaar (4 O.R. 163). 

7. Antenuptial contract. — Signing 
and registration of.— After marriage. 

— Where parties had, in ignorance and good 
faith, omitted to sign an antenuptial contract 
before their marriage, leave was granted to 
have same executed and registered, such con- 
tract not to have effect as against the bond 
fide creditors who became such before the 
registration. Cf. Ex parte S. J. and H. C. 
Minnaar (4 O.R. 163). — Ex parte L. E. J. and 
E. F. Peacock (4 O.R. 287). 
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8. Registration of.— Law No. 5 of 

1882, art. 5. — L and his wife were married 
in the Cape Colony out of community of pro- 
perty, ami their antenuptial contract was July 
registered there. Subsequently they went to 
the Transvaal, where the wife bought a certain 
stand in Johannesburg in 1898. In 1897 the 
antenuptial contract was registered in this 
State. Certain creditors wished to attach said 
stand belonging to the wife in satisfaction of 
certain debts incurred here by her husband 
before the registration of the contract. Held, 
that this could not be done. Law No. 5 of 
1882, art. 5, is not applicable to antenuptial 
contracts executed elsewhere. There is no 
presumption that persons married elsewhere 
are married in community of property, where 
proof to that effect must be given.— P. and 
M. C. Lou iv v. The Liquidator Hugo Thcron, 
Malerbe ds Sanderson (5 O.K. 9th May and 
24th June, 1898). 

9. Vide also Hush and and Wife. 


APPEAL. 

1. In land commission case.— Vide 
Land Commission (1). 

2. High Court Proclamation of 1877. 
—Leave to appeal to Privy Council.— 

The High Court Proclamation of the 18th May, 
1877, does not limit the right of appeal to the 
Privy Council to the case o 'a judgment in an 
ordinary civil suit or action, but extends it to 
any rule or order having the effect of a final 
and definite sentence. The 3oth Rule of Court 
requires that, within one month after the peti- 
tion for leave to appeal has been lodged with 
the registrar, recognisances shall be entered 
into and security given by the party appellant 
to the party respondent for the due prosecution 
of such appeal and for the payment of the 
costs thereof, in default whereof sucli appeal 
will be disallowed. Where, therefore, a peti- 
tion for leave to appeal had been lodged with 
the registrar on the 31st May, and was heard 
by the Court on the 1st July, no recognisances 
having been entered into in the meantime, the 
C:>urt dismissed the petition. — Rudolph v. 
White and Tucker (Kot. Tral. 135). 

3. Non-appearance of the accused. 
—Sec. 108, Criminal Procedure Act.— 

The applicants, having appeared in obedience 
to a criminal summons, applied for an extension 
of time. The landdrost thereupon postponed the 
further hearing until a given day, when he would 
decide whether the application for time should 
be granted or not. Tne accused did not appear 
on the given day, when the landdrost refused 
the application for time and convicted the 
applicants. Held, that their non-appearance 
oil the given day did not deprive them of the 


right to appeal against the conviction, and 
that sec. 108 of the Criminal Procedure Act 
did not apply.— Gomes v. The Queen (Kot. 
Tral. 141). 

4. Application to strike appeal off the roll. 
Vide Rule of Court (3). 

5. Application for leave to appeal.— 

Where for more than four years after the ap- 
plicant had noted an appeal he neglected to 
prosecute his appeal or to obtain leave from 
the Court fcr that purpose, Held, that he was 
not entitled to any relief. — Malan v. Botha 
(1 S.A.R. 40). 

6. Costs of appeal. Vide Costs (ID). 

7. From a judgment in chambers.— 

Appeal possible from a judgment of a judge in 
chambers refusing a prayer for final sequestra- 
tion, this being a final judgment. — du Plessis 
v. Wentzell{U. 217). 

8. Prom interlocutory order.— No ap- 
peal permitted from an interlocutory or pro- 
visional order of a landdrost. —Conroy v. Alex- 
ander (H. 209). 

9. Prom provisional order.— No ap- 
peal from a provisional order of a landdrost, 
unless definite or direct injustice is occasioned 
thereby, in which case such order can by way 
of application be brought in revision before a 
judge in chambers. — J. Petersen v. D. S. van 
der Merwe (H. 216). 

10. No appeal from interlocutory 
order.— Continuation of provisional 

interdict. — in an appeal from an order of 

j the Circuit Court at Zeerust confirming a provi- 

, sional interdict granted by the landdrost upon 

j certain claims belonging to P at the suit of C 

I pending action, the Court held that such order 

was an interlocutory order and as such could 

not be appealed against.— Prentice v. Snitth{3 

S.A.R. 2>). Vide also Procedure (42). 

1 1 . Criminal appeal.— Lapse of time. 
— Leave granted. — Urgent case. — 

Where, in an application for leave to appeal 
' against a criminal sentence, it appeared that 
the time prescribed by law had already elapsed, 
the Court held that it could in urgent cases 
grant leave to appeal even where the pre- 
scribed period had elapsed, and granted the 
application. — Ex parte McCarthy (3 JS.A.R. 
9j). 

12. Against jurisdiction of landdrost. Vide 
Jurisdiction (31). 

13. Court of Appeal: its scope. Vide 
Damages (30). 

14. Security de restituendo — Con- 
firmation of judgment by lapse of 

time. —Where a security bond de restituendo 
is given on the noting of an appeal, the confir- 
mation of the judgment may take place by the 
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lapse of the time within which the appeal 
must be proceeded with, as well as by a judi- 
cial decision. — Israel Brothers v. Maloney (I 
O.K. 208). 

15. Criminal appeal. Evidence on appeal. 
Vide Criminal Procedure (44). 

16. Appeal. — Payment of costs. — 

Mere payment by appellant of costs in the 
court below and nothing more does not take 
away his right of appeal. — Lockhead v. Morris 
(D. 79). 

1 7. Appeal from j udgment of j ustioe 

of the peace. — From a judgment of a resi- 
dent justice of the peace an appeal lias direct 
to the Supreme Court, the appellant not being 
compelled, under art. 14 of Law No. 7 of 1894, 
first to appeal to the landdrost concerned. — 
Goolman A mod v. The State (6 O.K.). 

18. Notice of appeal.— Costs.— Law 

No. 11 Of 1892, art. 89— Unless the re- 
spondent is given notice of setting down for 
hearing of a case on appeal according to art. 
89 of Law No. 11 of 1892, the appellant is not 
liable for any costs incurred by respondent to 
defend the case, in case the appellant does not 
proceed with the appeal within the fixed time. 
—Mocha v. Hamburg (o O.R. 18th April, 1898). 

19. Provisional sentence granted on appeal. 
Vide Provisional Sentence (34). 

20. Appeal.— Security.— Arts. 59 and 
85, Law No. 11, 1892.— In case of appeal 
in civil cases security must be given not only 
for the capital and costs in the lower court, 
but for costs of appeal as well. — van dcr 
Merwe v. Geldenhuis (5 O.R. 24th May, 1898). 

21. Appeal.— Fresh documents.— 

Diagrams which have not been put in in the 
court below can be admitted by the judge in 
appeal if they merely serve to represent clearly 
the locality in question. — S. J. Pretorius v. 
T. N. Pretorius and B. P. van den Berg 
(2 O.R. 156). 

22. Appeal allowed from an ex parte appli- 
cation. Vide Domicilium (10). 

23. Right of State Attorney to appeal. Vide 
Criminal Procedure (58). 

24. Appeal allowed from an interlocutory 
order having the effect of a final order. Vide 
Arrest (24). 

25. Vide Procedure. 

26. Agent. — Mandate. — Revocation 
of a power. —Costs of appeal. —A person 
who has given another a mandate to buy goods 
for him can at any time withdraw the mandate, 
provided he repays his agent in full all the ex- 
penses and disbursements which were necessary 
in order duly to properly carry out the mandate. 


An appellant who obtains a material alteration 
in the judgment against which he appeals is, 
as a rule, entitled to the costs of appeal. — 
L. Anker v. M. Renter (3 O.R. 96). 

27. Appeal from interlocutory order. 

— An interlocutory order which is not definitely 
reparable can be appealed from. Where the 
judge in chambers refused an interdict against 
the alienation of a certain farm pending action, 
the full Court allowed an appeal against his 
order. — Donoghue and Others v. Executor of 
van dcr Merwe (4 O.R. 5). 

28. No appeal from interlocutory 

order. — N applied for an interdict restrain- 
ing M from going on with the digging of a 
certain watercourse. The judge in chambers 
granted the interdict, leaving it to M to in- 
stitute action within reasonable time. Held, 
on appeal, that though the usual practice was 
that the applicant who obtained the interdict 
should institute action, the judge could exer- 
cise his discretion and order the respondent to 
do so, and that the Court would not go into 
the question whether the judge had exercised 
a judicial discretion as the order granted by 
him was interlocutory and not therefore sub- 
ject to appeal. — May Consolidated G. M. Co. 
v. New Primrose G. M. Co. (6 O.R.). 

29. Assault.— Damages. —Tender. — 

Costs. — Where, in a case on appeal, it appears 
that the court below has allowed an insufficient 
amount of damages, the Court will increase the 
damages. A landdrost must not act arbitra- 
rily in awarding costs. — Majoor v. van Tonder 
(3 O.R. 101). 


APPEARANCE. 

1. Summons calling on defendant to enter 
appearance within eight days after service is a 
sufficient compliance with Rule 8. Vide Pro- 
cedure (12). 


APPLICATION. 

1. Affidavit.— Leave to sue in forma 

pauperis. — The Court ruled that it could m t 
compel one F to make an affidavit as to cer- 
tain alleged facts. Also that where an appli- 
cant petitions for leave to sue in jorma pauperis ^ 
the petition must under Rule 63 set forth what 
property, if any, he possesses. — Leathern v. 
Surtees (Kot. Tral. 100). Vide also PRO Deo 
Action (1). 

2. Forcible sjizuie of liquor. Spoliation. 
Vide Spoliation (1). 
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3. For leave to sue Administrator.- - 

8th Rule of Court. — An application under 
the 8th Rule of Court for leave to sue the Admi- 
nistrator of the Government must be made in 
court, and not in chambers. — White and Tucker 
v. The Administrator (Kot. Tral. 127). 

4. For leave to sue Administrator refused. 
Vide Administrator (3). 

5. To strike appeal off the roll. Vide Rule 
of Court (3). 

6. For interdict. Vide INTERDICT. 

7. For reopening of case after judgment 
given. Vide Reopening (2). 

8. To direct Sheriff to pay out funds in his 
issession. Vide Sheriff (1). 


possession 


9. For specified account by attorney. Vide 
Attorney (5). 

10. To have record sent back to landdrost. 
Vide Affidavit (6). 

11. For commission de bene esse. Vide 
Commission de bene esse. 

12. For an order venia aetatis. Vide Venia 
Aetatis (1). 

13. For arrest of public officer. Vide Arrest 
(5). 

14. For leave to appeal. Vide Appeal (5). 

15. For removal of executrix on the ground 
of insanity. Vide Executrix (3). 

16. For leave to sue informd pauperis. Cer- 
tificate probabilis causa. Vide Probabilis 
Causa (1). 

17. For admission as advocate and attorney. 
Vide Advocate. 

18. To have summons in a preliminary exa- 
mination and all subsequent proceedings set 
aside on account of irregularity in the sum- 
mons. Vide Criminal Procedure (16). 

19. Rule nisi.— Application to sue in 

forma pauperis. — Permission to sue in 
forma pauperis may not be asked for in the 
course of an answering affidavit. A separate 
application must be made. Local practice 
differs in this respect from that in the Cape 
Colony.— Rennard v. O'Niel (D. 29). 

20. For arrest. Essential allegation. Vide 
Arrest (15). 

21. Breach of contract cannot be 
tried on application. — Compulsory 
signature to lease.— Where a lessor, since 


deceased, had been ordered to sign a certain 
lease by an order of court, the Court granted 
an order against his executrix to si^n the 
contract. The Court refused to consider a 
defence that the lease had been broken by 
non-performance of conditions, on the ground 
that such an issue could not be properly tried 
upon an application. — Taylor & Clandge v. 
van Jaarsveld (3 S. A.R. 125). 

22. Application to stay Executive 
Council Kesolution refused.— Action 
necessary* v ^ e Procedure (59). 

23. Even matters of importance can be 
finally decided on application where no facts 
are in dispute. Vide Municipal Council (4). 

24. Vide Procedure. 


ARBITRATION AND AWARD. 


1. Deed of submission to arbitra- 
tion.— Order making an award a rule 
of court set aside. — A client will not be 
bound by a submission to go to arbitration 
signed by his attorney contrary to express 
instructions of the client, where such instruc- 
tions were known to the opposite party or 
his attorney, who, notwithstanding, executed 
the deed of submission. An award under such 
deed of submission is a mere nullity ; and, on 
action brought, the Court set aside an order 
whereby the award had been made a rule of 
court. — Leathern v. Henderson and Others 
([1878] Kot. Tral. 46). 

2. Clause in a gold concession. Vide Gold 
Law (3) and (4). Vide also Concession (3). 

3. The setting aside of an award of 
arbitrators. — An award of arbitrators will 
not be set aside unless some gross error can be 
shown. — Bailie v. Langerman (2S.A.R. 220). 

4. Irregularities in arbitration proceedings. 
Vide Estoppel (I). 

5. By what rules an arbitrator is to 
be guided. — An arbitrator is not strictly 
bound always to decide according to narrow 
legal ideas, but is sometimes entitled to ad- 
judicate according to equity in practical life. — 
W. Morkel v. J. Moller (H. 203). 

6. Deed of partnership. — Deed of 
submission.— Order of court.— The deed 
of partnership between applicants and respond- 
ents provided that disputes were to be submit- 
ted to arbitration. The applicants applied to 
the Court for an order compelling the respond- 
ents to sign a certain deed of submission to 
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arbitration. Held, that the respondents could 
not be compelled to sign the deed as they had 
a right to ooject to any of the terms contained 
therein. A person can be compelled praecise 
ad factum only when he has bound himself to 
do a certain definite thing. — S. J. du Toit and 
Others v. van derMerwe, van Wijk and Albrecht 
(4S.A.R. 62). 

7. Fire insurance.— Arbitration 
clause.— When not of force. -Estop- 
pel.— Plea of fraud.— Where, in an applica- 
tion to compel an insurance company to go to 
arbitration upon a disputed claim under an 
arbitration clause in an insurance policy, it ap- 
peared that applicants first sued the respondent 
company for their claim, and upon judgment 
bein<j given of absolution from the instance, then 
souglit to compel them to go to arbitration, 
and that the respondents' plea had been fraud, 
Held, that applicants having elected to take 
legal proceedings were estopped from claiming 
arbitration, and that the arbitration clause in 
a policy applied to questions of fact under the 
contract, out did not apply to questions which 
put the existence of the contract of insurance 
itself in issue. — Kantor Bros. v. The Trans- 
atlantic Fire Assurance Co. (4 S. A.R. 185). 

8. Exception. —Arbitration clause. 
— Condition precedent. — Where an action 
was brought on a contract containing a clause 
that all differences arising out of the contract 
or the interpretation thereof should be decided 
by arbiters, and the defendant excepted that 
a submission to arbitration was a condition 
precedent to the bringing of an action on the 



0. t Exception.— Arbitration Clause. 

— Where parties entered into deed of partner- 
ship to jointly carry on a business, for which 
purpose each of the partners should bring into 
the business a certain sum, and the deed 
provided that all questions between the part- 
ners in reference to the business carried on by 
them, or with reference to the interpretation 
of the deed, should be submitted to arbitration, 
and one of the partners being sued for the 
amount he should have brought into the busi- 
ness, excepted that portion thereof had been 
paid and that the matter should have been 
submitted to arbitration, the exception was 
upheld.— Cary & IT Ren v. Iriggs (4 O.R. 414). 

10. Policyofinsurance.— Arbitration 
clause. — Condition. — Summons. — 
Where an action was brought on a policy of insur- 
ance containing a clause that any difference 
arising under the policy with reference to any 
claim for loss should be submitted to arbitra- 
tion, and defendants excepted that there was no 
reason stated in the summons why the plain- 
tiff was not bound to submit the difference to 
arbitrators, the exception was upheld with 
costs. Cf. N.Z.A.ti.M. v. New Primrose G. M, 


Co., Ltd. (4 O.R. 146).— J. A. Fuchs and Annie 
Fuchs v. New Zealand Insurance Co. (4 O.K. 
411). 

11. Arbitration.— Deed of submis 

sion. — Arbitrators must confine themselves 
strictly to the deed of submission. Where the 
deed of submission gave the arbitrators the 
right to nominate an umpire, but no right was 
given to such umpire to nominate any one else 
in his place, the Court refused to make the 
award of a person nominated by such umpire 
an order of court. — ran Boeschoten, N.O., v. 
Robertson (S O.K. 174). 

12. Award of a referee set aside.— 

Evidence. —The award of a referee was set 
aside by the Court in a case where he had not 
given the parties an opportunity of giving evi- 
dence. — New Primrose G. M. Co., Ltd., x. Simmer 
and Jack, q.q. Meyer (2 8.A.R. 241). 


13. Setting: aside of an award.— Ac- 
cording to the jurisprudence of South Africa 
the procedure of "reduction" is no longer in 
force. To set aside an award of arbitrators 
there must therefore be stronger grounds than 
in the case of a judicial decision in appeal ; 
conflict with what the Court holds to be right 
and equitable is not sufficient unless the error 
be apparent or extremely vital. — C. C. de 
Villiersv. L. Diering (6 O.K.). 

14. Arbitrator.- Decision set aside 
owing to irregrularity in hearing of 
evidence.— Sees. 28-28, Law No. 2 of 

1884. — Where, in an application to set aside the 
decision of a referee in an arbitration case 
under sees. 26-28 of Law No. 2, 1884, which made 
the iinding of arbitrators final and indisputable, 
it appeared that the referee, relying upon pre- 
vious knowledge of the case, had written out 
the decision before hearing all the evidence, 
and then thinking the later evidence of no 
value had read the decision as his final judg- 
ment, Held, that the informality or irregula- 
rity was such as to justify the Court to set 
the finding of the referee aside. — Engelbrecht 
v. Roos (4S. A.K. 286). 

15. Arbitration— Exception.— Juris- 
diction. — Fraud. — In theconcession gran ted 
by the Government to the defendant com- 
pany, it was stipulated that all differences 
arising out of the [conditions of the concession 
and the application thereof should be submitted 
to arbitration. The Government sued the de- 
fendant company for cancellation of the con- 
cession on the ground of fraud committed by 
the defendant company in the ^ non-compliance 
with the terms of the concession. Exception 
taken that the Government could not come to 
the court, but was obliged to submit the dis- 
putes to arbitration, was overruled. — C. van 

Boeschoten, NO., v. The French Belgian Company 
of the Northern Railway of the S.A.R., Ltd. (4 
U.K. 576). 
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ARCHITECT. 

l. Architects. — Certificates. — Lia- 
bility. — Negligence. — Architects are re- 
sponsible (as against the employer) for negli- 
gence in the giving of certificates for payment 
to the contractors. The plaintiffs had super- 
vision as architects over the erection of a 
building for the defendant company, and gave 
certificates to the contractor charged with the 
installation of the electric plant, by virtue of 
which certificates he (the contractor) received 
payment from the defendant. It appeared 
afterwards that the installation was bad and 
useless, but that the faults could only be de- 
tected by an expert. The plaintiffs maintained 
that they were not responsible, as they had 
nothing to do with the quality of the work, 
and that their certificates only signified that 
the work as regards quantity had been done 
according to the specifications. It was decided 
that the plaintiffs were bound to employ an 
expert if they had no knowledge of the special 
work, and that they were thus liable for the 
damages suffered by defendant. — Philip <k 
Leslie v. Transvaal Gold Fields, Ltd. (5 O.R. 
29th March, 1898). 


ARREST. 

Attachment. Vide also Attachment. 
Civil Procedure Act of 1874, sec. 55, arrest 

under, 2. 
Damages, 19. 
Execution of judgment, 7. 

arrest in. Vide Execution. 

Extradition Act. Vide EXTRADITION. 

False imprisonment, 23. 

Jurisdiction, arrest to found, 4, 10, 11, 16, 

17, 18, 24, 25. 
Movables of wife, arrest of, 13. 
Personal arrest, 15, 21, 22. 
Priority of arrest, 7. 
Public officer, arrest of, 5. 
Public Prosecutor's discretion to arrest, 23. 
Rule of Court No. 7, arrest under, 6 9. 
Setting aside of arrest, 1, 3, 20. 
State- Attorney's powers, 22. 
Unlawful arrest, 19. 
Writ dc homine libero exhibcndo, 8. 

1. Set aside. —Arrest of debtor set aside 
where he had no immediate intention of leav- 
ing the jurisdiction. Cf. Midler v. Coppen 
(Kot. Tral. 16).— Twycross v. McHattie (Kot. 
Tral. 198). 

2. Under sec. 55 of Civil Procedure Act, 
1874. Vide Jurisdiction (2). 

3. Grin inal arrest.— Countersigning 

of warrant. — r lhe arrest of applicant under 
a criminal warrant issued by a magistrate in 
Griqualand West, and countersigned by the 


Attorney- General of the Transvaal, set aside 
as being contrary to the provisions of Ordinance 
No. 5 of 1871.— Ex parte Lithaucr (Kot. Tral. 
38). 

4. To found jurisdiction. — Edictal 
citation. — Where the applicant, residing in 
the Transvaal, stated in his affidavit that 
Greislich & Co. of London were indebted to 
him in the sum of £150, and prayed for an 
arrest to found jurisdiction on certain ^oods 
in the Transvaal, the property of Greislich <fc 
Co., the Court granted an arrest to found 
jurisdiction and to sue the debtor by edictal 
citation. — Ex parte Rehbock (Kot. Tral. 103). 

5. Ofpublic officer leaving: jurisdic- 
tion. — The Orphan Master had obtained three 
months' leave of absence to proceed to Europe. 
On the morning of his departure an application 
was made in chambers by the Colonial Secre- 
tary for the arrest of the Orphan Master, on the 
ground that the books and accounts of his 
office had not been audited. The application 
was refused. — Ex parte Hudson (Kot. Tral. 
224). 

6. Declaration following arrest.— 

Rule 7. — Rule 7 prescribes that where a 
defendant has been arrested a declaration 
shall be served upon him within forty-eight 
hours after the execution of the arrest. "Where, 
therefore, a declaration was served on defend- 
ant's attorney within forty-eight hours after 
the Sheriff had made his return to the writ 
of arrest, although the defendant had been 
arrested seven days previously, Held, that the 
words " forty-eight nours after execution of 
arrest " mean forty-eight hours after execution 
of the process of arrest, and that the declara- 
tion had been served in time. — Zeiler ds Co. v. 
Sheppard (Kot. Tral. 253). 

7. Priority of arrest in execution of 

a judgment. — Where a plaintiff, having got 
a judgment against N, immediately obtained 
an interdict against the paying out of money 
to which N, who had left the country, was 
entitled, and thereafter Z and Z also obtained 
interdicts against the paying out of the money, 
Held, that the person holding the said money 
was bound to pay it over to the Sheriff, who 
had subsequently attached it in execution of 
the said judgment, notwithstanding the inter- 
dicts obtained by Z and Z. — Keet, N.O., v. 
Zeilerand Zerwick (1 S.A.R. 18). 

8. Arrest and custody under Law No. 1 1 of 
1881 ; writ de homine libero exhibendo. Vide 
Writ (1). 

9. Personal arrest.— The validity of a 
writ of arrest under Rule 7 depends upon the 
affidavit oh which the writ is issued. Such 
affidavit must strictly conform to the pro- 
visions of the rule of court. Where, there- 
fore, an affidavit, on which an arrest had been 
obtained, insufficiently described the debtor 
and the causa debiti, and did not state that 
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the debtor was a peregrinus about to leave the 
country, nor the grounds for the belief that 
he was about to leave the country, the Court 
set aside the writ of arrest with costs. — 
Hod g kins v. McHattie (1 S.A.R. 54). 

10. To found jurisdiction.— Foreign 
domicile of parties.— The applicant and 
the respondent, residing and bein^ outside the 
jurisdiction of the Court, entered into a con- 
tract which had to be performed beyond the 
jurisdiction. Held, that no arrest of the im- 
movable property of the respondent situate in 
this State could "be granted in order to found 
jurisdiction. — Cloete v. Benjamin (1 S.A.R. 
180). 

11. To found jurisdiction.— A domi- 
ciled citizen of this State is entitled to an 
arrest, jurisdwtionis fundandac causa, of the 
property of his debtor, who resides abroad. 
—ac Vtlliers v. Benjamin (1 S.A.R. 224). 

12. Under Extradition Act. Vide EXTRA- 
DITION (1), (2) and (3). 

13. Arrest in execution of movables secured 
to the wife by antenuptial contract not regis- 
tered in this State. Vide Antenuptial Con- 
tract (4). 

14. Arrest in execution. Vide Execution. 

15. Personal arrest.— The grounds 
for believing that a person is about 
to leave the country must be given.— 

Where there was no proof that P intended to 
leave the country for good, and the application 
by S for a warrant to arrest him did not give 
any reasons for believing that he did intend 
to do so, the Court set aside the arrest. — van 
Palm v. Schultis (2 S.A.R. 89). 

16. Arrest may be made merely jurisdic- 
tionis fundandac causa although it cannot be 
alleged it is in securitatem debiti. The Court 
will not remove the arrest when, supposing it 
to continue, the equities are equal. — au loit v. 
Russouw (3 S.A.R. 54). 

17. Defendant's foreign domicile. — 
Arrest ad fundandam jurisdictionem. 

— Applicants, domiciled in this State, applied 
for an order to arrest ad fundandam jurisdic- 
tionem the interest of V in a certain business 
in this State, V being domiciled in Natal. 
Held, that the Court had no power to refuse 
the arrest. — McBride & Thomson v. Vause 
(3 S.A.R. 3). 

18. No jurisdiction.— Arrest to 
found jurisdiction.— Where in an appli- 
cation for an arrest upon certain shares juris- 
dictionjs fundandae causa with leave to sue 
by edict, it appeared that the contract to be 
sued upon was entered into abroad, was to be 

Serformed abroad and that the contractor was 
omiciled abroad, the Court held that it had 
no j urisdiction. — Lowenthal v A lb u (3 S. A. R. 
214). 


19. Damages by reason of alleged 
unlawful arrest.— Summary arrest.— 
Violence. — Field-cornet's powers 
under Law No. 2 of 1885, sec. 21.— 

Where, in an action for £100.') damages for 
unlawful arrest, it appeared the plaintiff, at 
the time of the alleged unlawful arrest, had 
been engaged in conveying the family of a cer- 
tain W without Ws "knowledge or consent, 
and against his will, away from plaintiff's 
farm to Klerksdorp, and that plaintiff, on 
being ordered to stop by defendant, the field- 
cornet, refused to do so and was then arrested 
by defendant, Held, that plaintiff was at the 
time of the arrest complained of engaged in 
committing an act of violence, that defendant 
was acting in his official capacity and entitled, 
under sec. 21 of Law No. 2 of 1885, to arrest 
plaintiff as taken in flagrante delicte. The 
Court therefore dismissed the claim and con- 
demned the plaintiff in the costs of suit.— 
Lemmer v. Brink (4 S.A.R. 168). 

20. Private prosecution. Criminal charge. 

Written charge. Arrest set aside. Criminal 
procedure. Vide Criminal Procedure (38). 

21. Personal.— Temporary absence. 
—Fixed Property.— Joint debt.— Per- 
sonal arrest.— Set aside.— A writ for the 
personal arrest of a debtor domiciled in this 
country, which was issued upon a petition in 
which it was stated that the petitioner held no 

security for his claim against the debtor, and 
that the latter was on the point of leaving the 
country, set aside, as it appeared that the ab- 
sence of the debtor would be merely temporary, 
that he owned immovable property at Johannes- 
burg, where he also had a fixed business, and 
that two co-debtors, who were liable along 
with the debtor to the creditors singuli et in 
solid urn, were resident in the State at the time 
of the arrest. If there exists any doubt as to 
whether the grounds on which an application 
for such a writ is based are sufficient, the 
doubt should operate in favourem libertatis. 
The person arrested does not, by giving se- 
curity, waive the right to have the writ of 
arrest set aside. — Palmer v. Hayes (1 O.R. 
210). 

22. Personal. - State Attorney's 

powers. — The State cannot cause a person, 
who has by order of court been discharged 
from arrest, to be arrested on the same affi- 
davits. A judge has no authority to prevent 
the State Attorney from taking further steps 
against a person who has once been arrested 
and discharged by the Court, if his guilt sub- 
sequently appears from further affidavits.— 
The State v. P. Labowitch and M. Hart (1 O.R. 
52). 

23. Discretion of Public Prosecutor. 
— Criminal arrest. — Damages.— When 

an affidavit is filed requesting the arrest 'of a 

certain person, it is in the discretion of the 

Public Prosecutor to issue a warrant or not. 

y Where, therefore, A had sworn an affidavit 
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setting forth the true position of affairs, and 
suppressing no material facts, and the Public 
Prosecutor had thereupon issued a warrant, 
Held, that if it later appears that the arrest 
was illegal, A is not liable in an action for 
damages instituted by the arrested person. — 
Dr. J. W. Matthews v. Martha Nelson (6 O.R). 

24. Arrest ad fundandam iurisdic- 
tionem.— Appeal from interlocutory 
order.— Effect of general relief clause. 

— Court granted to an iucola of this State an 
arrest to found jurisdictionem pending action 
for delivery of shares, which action was 
founded on a contract entered into outside of 
this State with a foreign syndicate, which 
contract had to be executed outside of this 
State. Appeal allowed from an interlocutory 
order having the effect of a final judgment. 
Donoghue v. van der Merwe (4 O.R. 5) followed. 
As to effect of general relief clause, vide Cohen 
v. Shires and Others {I S.A.R. 41).— Middelvlei 
Black Reef Gold Prospecting and Developing 
Syndicate, Ltd., v. S. A. Tucker (4 O.R. 17). 

25. Domicile. — Foreign contract. — 
Arrest ad fundandam jurisdic- 
tionem. — An arrest to found jurisdiction was 
set aside on proof that the alleged action was 
based upon an agreement which was not to 
be executed in this country, and which was 
entered into abroad by parties resident abroad. 
—Epstein v. Wool f {2 O.R. 80). 

26. Vide Attachment. 

27. Malice must be alleged and proved in 
action for damages for arrest against justice of 
the peace acting within his jurisdiction. Vide 
Jurisdiction (19), 

28. Vide also Jurisdiction. 


ARTICLES OF ASSOCIATION. 


Vide Company. 


ARTICLES OP SERVICE. 

1. Curator of minor. Vide CURATOR (1). 

2. Transfer of articles of service.— 

Transfer of articles of clerkship, by reason of 
the decease of an attorney, to another attor- 
ney of the Court.'— Ex parte Eeckhout (I S.A.R. 
112). 

3. Rule of court.— Articled clerk.— 
Registration of articles.— Relief granted 
to a clerk articled to an attorney and notary, 


whose articles were not registered within the 
time fixed by the 73th Rule of Court, the 
Court being satisfied that applicant had con- 
tinuously performed his contract, and that 
there was no doubt as to the bona fides of the 
parties. — Ex parte Pickard (1 O.R. 372). 


ASIATICS. 


Vide Indians. 


ASSAULT. 

1. General issue. Tender. Vide Plea (6). 

2. Conviction for assault.— Action 

for damages. — Although an action for 
damages for assault will lie notwithstanding 
a previous criminal conviction of defendant 
for such assault, a landdrost ought not to hear 
the civil action where the conviction is still 
pending in review before the High Court. — 
Williams v. Young (Kot. Tral. 134). 

3. Exemplary damages granted for an as- 
sault. Vide Damages (15). 


ATTACHMENT. 

1. Of more property than mentioned in writ 
of execution. Vide Execution (8). 

2. Of books of foreign firm.— Crimi- 
nal trial. — Books, &c, of a Natal firm, 
brought into this State, attached by the Court 
on an affidavit that these books, &c, would 
afford proof that the said firm had evaded the 
customs laws. — The Public Prosecutor at Pre- 
toria v. Abdoolla Hadges Adam (1 O.R. 171). 

3. Vide also Arrest. 

4. Erroneous attachment. — A mes- 
senger is not liable for damages caused by the 
erroneous attachment of the property of a 
third party where he bond fide believed the 
property to belong to the deotor, and, further, 
where lie acted in a reasonable manner in 
making the attachment. — M. A. Brits v. P. 
P. Boos and C. F. Coetzee (H. 113). 


ATTORNEY. 


1. Professional misconduct. Suspension from 
actice. Vide Advocate (1). 


pract 
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2. Acting contrary to instructions of client. 
Vide Arbitration and Award (1). 

3. Collecting" money for client.— Sec. 
15, Ordinance No. 5 of 1871. —An 

attorney who merely collects money for a client 
is in the same position as an a"ent, and can only 
charge the percentage for collection allowed to 
agents by sec. 15 of Ordinance No. 5 of 1871. — 
Ex parte McGregor (Kot. Tral. 56). 

4. Costs not allowed. Vide Costs (1). 

5. Where an attorney acted as an ordinary 
agent, the Court refused to make absolute a 
rule nisi against him for a specified account. — 
King v. Henderson (Kot. Tral. 171). 

6. Attorney's fees.— Law No. 2 of 

1871, sec. lo. — Notwithstanding the High 
Court Proclamation of 18th May, 1877, an 
attorney practising in the landdrost court is 
entitlea to his fees as fixed by Law No. 2 of 1871, 
sec. 13. — van Breda v. Johnstone ; Colquhoun v. 
Brits; Green v. Gibaud (Kot Tral. 193). 

7. Provisional sentence claimed by attorney 
on taxed bill of costs. Vide Provisional 
Sentence (7). 

8. Advocate's and attorney's licence. Pre- 
toria Convention, sec. 28. Vide Licence (2). 

9. Members of the Bar declining* to 

appear. — Where all the members of the Bar 
decline to appear in a matter, the Court may 
under Rule 81 give leave to an attorney to act 
as advocate. — Ex parte de Meillion (1 S. A.R. 
104). 

10. Articles of service.— Transfer of 

attorney. — Transfer of articles of clerkship, 
by reason of the decease of an attorney, to 
another attorney of the Court. — Ex parte 
Eeckhout{\ S.AR. 112). 

11. Struck off the roll. — Where an 
attorney did not account for, and had em- 
bezzled, moneys belonging to his principal, 
Held, that he must be struck off the roll. — In 
re Zeiler (1 S.A.R. 184). Vide also Advocate 

(1). 

12. Readmission as attorney. Rule of Court 
No. 75. Vide Advocate (5). 

13. Admission as advocate and attorney. 
Vide Advocate (7). 

14. Firms of attorneys.— Counsel's 

instructions. — The Court will not recognise 
firms of attorneys as such, but only the indi- 
vidual attorneys. Counsel's instructions must 
be in the Dutch language, except that an 
attorney may instruct his counsel on the evi- 
dence in the language spoken by his client or 
witness. — In re Henry Roberts v. Henry Novrse 
(10 C.L.J. 233) (1893). 


15. Law-agent styling Jiimself attorney. 
Vide Agent (10). 

16. Struck off the roll. —A solicitor, 
though acquitted by the jury of the crime of 
embezzlement of which he was accused, was 
yet called upon by the Court to give account 
of his conduct in respect of the alleged em- 
bezzlement, and on his failing to do so he was 
struck off the roll. —Incorjwrated Law Society 
v. F. F. Zeiler (H. 171). 

17. Admission. — Of foreign attor- 
ney. — Foreign attorneys applying to be ad- 
mitted here must in future produce proof that 
they have been admitted to practise abroad, 
in the country from which they come. — Ex 
parte J. G. Kerr (I O.R. 177). 

18. Sharing 1 of fees.— Attorneys, &c. 

— Practice. — A practitioner of the Court is 
prohibited from sharing his fees with, or dis- 
posing of them for a fixed salary to, an un- 
qualified person or persons. — The Incorjwrated 
Law Society v. van Uriel (1 O.R. 202). 

19. Embezzlement. —Suspension. —A 

practitioner suspended for embezzling moneys 
entrusted to him by his client for the satisfac- 
tion of a judgment and costs, and moneys 
received by him for a client. — The Incorporated 
Law Society v. H L. (1 O.R. 367). 

20 Practice.— Solicitor.— Admis- 
sion.— Swaziland.— A solicitor of the High 
Court of Swaziland can be admitted as a 
solicitor of this Court only after passing the 
usual supplementary examination in the local 
laws. — Ex parte Lovemore (4 O.R. 352). 

21. Firm of attorneys.— Annual 
licence.— Law No. 6 of 1882, sec. 7.— 

Where two or more attorneys practice their 
profession in partnership at the same place, 
the firm need only pay one licence, and need 
not take out a separate licence for each partner. 
— W. J. Leyds f N.O., v. Booth & Wessels 
(3 O.R. 106). 

22. Articlesofservice.— Registration 
of.— Rule of court.— Articled clerk.— 

Relief granted to a clerk articled to an attor- 
ney and notary, whose articles were not regis- 
tered within the time fixed by the 75th Rule 
of Court, the Court being satisfied that appli- 
cant had continuously performed his contract, 
and that there was no doubt as to the bona 
fides of the parties. — Ex parte Picltard{\ O.R. 
372). 

23. Admission as attorney, &c — 

Clerkship. — Applicant admitted as an at- 
torney, notary and conveyancer, although he 
had not served the full tnree years as pupil 
to an attorney, but only two years and six 
months, while he had after that been em- 
ployed for some years as a clerk to the High 
Sheriff.— Ex parte V. Otto (H. 37). 
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ATTORNEY-GENERAL. 

1. Preliminary examination. Vide Prelimi- 
nary Examination (1). 

2. Powers of Attorney-General. — 

When a criminal charge has been laid before 
the Attorney-General, the power of prosecu- 
ting or refusing to prosecute is vested solely 
in him — The State v. Ncllmapius (2 S.A.R. 
121). 

3. Vide also State Attorney. 


AUCTION. 

1. Vide Public Auction. 


AUCTIONEER. 

1. Capacity of auctioneer. — Mis- 
representation. —Conditions of sale. 

—Where in a suit for payment of the purchase- 
price of a property bought at an auction, and 
where written conditions of sale had been read 
out, but the auctioneer had made representa- 
tions going beyond such conditions, the defend- 
ant pleaded that the sale was void by reason 
of misrepresentation, the Court held that the 
auctioneer was not a general agent for the 
seller, that the seller was not bound by mis- 
representations made by him.— Bertram, q.q. v. 
McLachlan (3 S.A.R. 274). 


AUCTORISATIE DE FACTO. 

1. Where the minister of the Dutch Re- 
formed Church of Rustenburg refused to quit 
the parsonage after having resigned and after 
having received due notice to quit, the Court 
granted an aitctorisatie de facto ordering him 
to do so. — Ex parte Bosnian and the. Church 
Council oj the Dutch Reformed Church of 
Rustenburg (2 S.A.R. 112). 


AUTREFOIS ACQUIT. 

1. Vide Theft. 

2. Trial by judge informally ap- 
pointed.— Second trial by competent 

judgfe.-- A person who has been tried before 
an incompetent judge and whose conviction 
has been quashed by the High Court on that 
ground, may be subsequently charged before a 
competent judge for the same offence. — The 
State v.Snuif (3 O.R. 1). 


AUTHENTICATION. 

1. Of document in application for extradi- 
on. Vide Extradition (3, 


BAIL. 

1. Recognisance estreated. Vide Recogni- 
sance (2). 

2. Bond cancelled on account of prosecution 
not proceeding with case after postponement. 
Vide Postponement (5). 

3. Terms of bail-bond fulfilled by surrender 
of debtor by his sureties. Vide Sheriff (3). 

4. Wrong-doer not put on his trial within 
the time mentioned in his bail-bond ; sec. 69, 
Ordinance on Criminal Procedure, 1866. Vide 
Criminal Procedure (16). 

5. Bail.— Discretion of State Attor- 
ney. —Where the State Attorney in the exer- 
cise of due discretion refuses to allow bail to 
an accused, the Court will not interfere.— 
Silver db Stein v. State Attorney (6 O.R.). 

6. Bail-bond. — Execution of.— Law 
No. 7 of 1896.— A clerk in the charge office, 
who is also a justice of the peace, Held, to be a 
representative of the State Attorney for the 
purposes of Law No. 7 of 1896, and a legal bail- 
bond can thus be entered into before him. — 
The State v. Johanna Cailliez (6 O.R.). 

7. Bail.— Discretion of State Attor- 
ney.-Law No. 7 of 1896, art. 2.-The 
Court will not inquire into the fixing of bail 
in criminal cases, unless it clearly appears 
that the State Attorney has failed to exercise 
reasonable judgment therein.— Hildebrandt v. 
State Attorney {t O.R. 161). 

8. Vide also CRIMINAL PROCEDURE. 


BAILMENT, 
l. Bailment.— Special conditions.— K 

handed over to B sixteen young oxen in Sep- 
tember, 1895, for a period of twelve months, 
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on the understanding that B should break in 
and use these oxen and hand them back at the 
enil of the said period, and if any of the oxen 
should have been accidentally killed or have 
been injured or should have died, immaterial 
in what way, B should deliver others of the 
same value. In December, 1896, fourteen of 
the oxen died of rinderpest and one was killed 
by accident. B refused to give other oxen in 
the place of those which had died from rinder- 

{>est, ou the ground that it was impossible for 
lim owing to the rinderpest regulations in 
force to return the oxen to K's farm at the 
conclusion of the twelve months, and that the 
oxen died shortly after without any fault on 
his side. Held, that these facts were not 
sufficient to discharge the liability of B. — 
Kirstein v. Drink (6 O.K.). 


4. Moneys belonging to an insolvent estate 
must be deposited in a bank by trustee. Vide 
Insolvency (07). 

5. Action against bank.— Vide Pro- 
cedure (55). 

6. Inspection of bank-books. — An 

! order for inspection of books in the possession 

of the opposite party to a suit will not be 

granted, where there is no allegation that 

1 leave for inspection had been asked and re- 

, fused. — Mc Hatty v. Twycro&s (Kot. Tral. 19'J). 

i 7. Bank manager suing in his personal capa- 
i city ou promissory note the property of the 
; bank. Provisional sentence refused, it being 
held that indorsement in his favour was 
necessary. Vide Provisional Sentence (24). 


BANE. 

1. Where bank had agreed to honour cheque, 
but dishonoured same after presentation for 
payment had been delayed for an unreasonable 
time, held, bank was not liable. Vide Cheque 

2. Business.— What constitutes.— 
Licence.— Law No. 6 of 1882, sec. 1, 

No. 5. — Where in a suit for a refund by 
Government of £100, the difference between a 
bank licence and the licence for a loan agency, 
it appeared that plaintiffs did not accept de- 
posits, discount bills, deal in bullion or specie, 
issue cheque-books, notes or bills, or keep any 
accounts current, but only advanced money on 
security at fixed rates of interest, Held, that 
plaintiffs could not be considered as an ordi- 
nary banking institution, and were only liable 
to pay licence as a loan agency. — The Neder- 
landsche Hypothetic Bank v. Leyds, N.O. (4 
S.A.R. 100). 

3. Bank's liability in cashing: forged 
cheque.— Negligence on the part of 
him who draws cheque. — Signing: 
bank account as correct.— Onus.— if 

a forged cheque is cashed by the bank the 
general rule is that the bank, and not the 
client, must bear the loss ; but if a cheque is 
drawn in a careless or improper manner and 
so a forgery is simplified, tne client (drawer), 
and not the bank, must bear the loss. Where 
a person, having an account current at a bank, 
signs a receipt to the bank that his account is 
correct, this is prima facie proof that the 
account is correct, and the onus of contradict- 
ing it lies on the person denying it, and he 
will be liable for his negligence. A bank must 
know the initials as well as the signature of 
the client. — Trull v. Standard Bank of South 
Africa, Ltd. (4 S.A.R. 203; 9 C.L.J. 183). 


BANKER. 

1. Obligation of banker who is also a cre- 
ditor of an insolvent estate. Vide Estoppel 

(16). 


BANKING COMPANY. 

1. Unincorporated banking" com- 
pany.— An unincorporated joint stock 
Dankingroompany cannot sue through 
its general manager.— Where a promis- 
sory note is specially indorsed to the local 
manager of a particular branch of an unincor- 
porated banking company or order, he can 
maintain an action on it in his own name. — 
Cape Commercial Bank v. Schroder <Se Co. (Kot. 
Tral. 161). 

2. Incorporation.— Exception. Vide 
Foreign Company (1). 


BAR. 

1. Notice of bar; Rule 24; purging default. 
Vide Default (1). 

2. Defendant barred from pleading 
allowed to cross-examine.— Where the 
defendant had been barred from pleading, and 
the Court had refused him leave to purge his 
default, his counsel was at the trial permitted 
to cross-examine the plaintiff's witnesses.— 
Leathern v, Brodrick (Kot. Tral. 143). 
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3. Members of the Bar declining to appear 
for litigant. Vide Attorney (9). 

4. Application to remove bar re- 
fused.— One of the defendants in an action 
was barred for not having filed pleadings. 
He now applied for removal of the bar and for 
leave to plead after paying the costs caused 
hereby. It appeared that the bar had once 
already been removed at the request of the 
applicant, that the case had been placed on the 
roll for trial more than two months ago, and 
that the following day was the day fixed for 
trial. The application was refused. — F. G. 
de Beer v. Banqve Frangaise de VAfriqtte du 
*SW(6 0.R.). 

5. Vide also Procedure. 


BEACON. 

1. Beacon Act of 1866.— The non-erec- 
tion of beacons under the Beacon Act of 1866 
renders the owner liable to a penalty, but does 
not operate as a forfeiture of his rights. — Bok 
v. Barrett Brothers (1 S.A.R. 93). 

2. Fixing of beacons by inspectors under 
Inspector's Instructions of 1861. Vide Inspec- 
tor (2). 

3. Law No. 4 of 1875.— Jurisdiction of 
the Land Commission and of the landdrost 
with regard to the boundary lines and beacons 
or farms under Law No. 4 of 1875. — Lubbe and 
Michael v. Donovan (1 S. A.R. 142). 

4. Beacon Law of 1866.— Right of 

property. — The non-erection of beacons un- 
der the Beacon Law of 1866 does not operate 
as a forfeiture of one's right of property. — 
O'Neil v. The Colonial Gold Mining Co. and 
Escombe (2 S.A.R. 56). 

5. Settlement as to beacons of adjoining 
farms set aside as endangering the rights of 
third parties. Vide Settlement (1). 


BENEFIT OP INVENTORY. 

1. An application was made by Mrs. (widow) 
Lesar and her son James Lesar, to be allowed 
to enter upon the inheritance left them by the 
will of Jonan Heinrich van Ferth of Ermelo, 
deceased, under benefit of inventory. By this 
will the petitioners were appointed sole heirs, 
and they set forth that, being unacquainted 
with the true position of the estate, they 
feared that it might ultimately prove that the 
debts exceeded the assets, in which case they 


would render themselves liable to the creditors 
of the deceased testator for the deficiency. 
The Court granted the letters of benefit of 
inventory as prayed, to take place under super- 
vision of the Master. — Ex parte Lesar (2 S. A. R. 
20). 


BILL OP EXCHANGE. 

1. Overdue bill of exchange or promissory 
note ; rights of holder iu such a case. Viae 
Promissory Note (10). 

2. Provisional sentence refused ; proof of 
presentment ; date of bill ; accommodation. 
vide Provisional Sentence (21). 

3. Power of agent to indorse.— Ob- 
jection upheld. — K, the indorsee of a bill 
of exchange, sued B, the acceptor, for pro- 
visional sentence. B refused to pay on the 
ground that the bill had been indorsed by 
Webster p.p. Walker (the drawer), and that 
there was nothing to show that Webster had 
any authority to indorse it on behalf of Walker. 
This objection was upheld, and absolution from 
the instance given with costs. — Keet v. Ben- 
jamin (3 S.A.R. 265). 

4. Indorsement q.q.— Power.— W T here 
in a suit for judgment upon a bill of ex- 
change, which was indorsed by Webster p.p. 
Walker (the maker), it appeared that the in- 
dorsement was supported by a due power of 
attorney from Walker to Webster, tlie Court 
gave judgment for the amount of the note with 
interest a tempore morae. — Keet v. Benjamin 
(4 S.A.R. 38). 

5. Insufficient description of payee. 

— Liability of the drawer oi a bill of exchange 
or cheque upon insufficient description of the 
payee. — Bank of Africa v. Evelyn Gold Mining 
Co. (1 O.K. 24). 


BOOKS. . 

1. Books.— Unintelligible flgrures.— 
Traders who do not keep proper books can be 
punished under art. 2, Al 5, Law No. 13 of 1887, 

Into. art. 4, sec. A2 of the same laws. Books 
:ept in unintelligible figures declared to be 
improperly kept. — B. Weinstein v. The State 
(H. 206). 

2. Of foreign firm.— Attachment.— 
Vide Attachment (2). 
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BOXING. 

1. Executive Council Resolution, 
4th December, 1889.— When not ap- 
plicable. — The Executive Council Resolu- 
tion, 4th December, 1889, confirmed by Volks- 
raad Resolution, 10th May, 1890, Held not to 
apply to a ease in which several persons had 
taken part in a boxing contest with gloves 
before a large number of spectators, but in 
which it did not appear that the contest was 
for money or prizes. — Couper and Others v. The 
State (1 6.R. 186). 


BREACH OP PROMISE OP 
MARRIAGE. 

1. Damagres.— Seduction.— In an action 
for damages Tor breach of promise of marriage, 
where it appeared that the defendant had 
seduced the plain tiff under promise of marriage, 
the Court awarded the plaintiff £5000 damages. 
—Hannah Hart v. Myer Yates (3. O.R. 201). 


BROKER. 

1. Broker's licence.— A person who, as 
the representative of a foreign firm, receives 
orders from house to house here for clothes, 
and who orders and afterwards delivers such 

! clothes against payment, cannot be looked 
upon as a broker, and is therefore not bound 
to take out a broker's licence. — Curtis v. The 
State (2 S. A. R. 106). 

2. Sale.— Broker's note.— Merchant- 
able. — G sold a certain quantity of Waterloo 
flour to S through a broKer. On delivery S 
refused to accept the flour. It was decided 
that the parties were bound by the terms of 
the broker's note, and that in the absence of 
any special contract S was not entitled to act 
as he did, unless he produced proof that the 
flour was not merchantable. — George de Co. v. 
Shepherd (5 O.R. March). 


BRIBERY. 

1. An indictment for bribery alleged that a 
bribe had been offered to an official of the 
State in order to induce him not to bring to 
the notice of the Government a contract con- 
cluded between the accused and the Minister 
of Mines, the accused well knowing that the 

* said contract had fraudulently been obtained 
by him. Held, on appeal, Morice, J. , delivering 
the judgment of the Court, {a) that "attempting 
to bribe ojjieials " is a crime known to our law ; 
(b) that it was unnecessary to allege that the 
contract had been fraudulently obtained, or 
that the accused knew this ; (c) that it is not 
necessary that the official should have any 
duties with reference to the matter for whicn 
the money is ottered to him. — In re The State 
v. Benson Aaron (H. 125 ; 10 C.L.J. 238). 

2. Bribing: witnesses. — Attempt. — 

Trying to induce any one, with offer of pay- 
ment, to refrain from giving evidence in a case 
where he is called as a witness, constitutes the 
crime of "attempting to bribe witnesses" — 
J. Friedmann and S. Sonn v. The State (4. O.R. 
244). 


BRITISH OCCUPATION. 

1. Infraction of Law No. 8 of 1881 ^Conven- 
tion of Pretoria, 1881, sec. 3. Vide PRETORIA 
Convention (l). 


BUILDING. 

1. Permission to build. — With- 
drawal of. — When permission has been given 
to build, it cannot be arbitrarily withdrawn at 
any tinlte if the removal of the building would 
cause great inconvenience and expense. — 
Essack v. Winter (2 S. A.R. 242). 

2. Erection and occupation of buildings, Ac, 
on proclaimed ground outside of mynpacht. 
Vide Gold Law (12). 

3. Building contract.— Delay.— Ex- 
tras.— Scarcity of materials.— Where in 
a suit for charges incurred as extras under a 
building contract the defendants refused to 
pay because the work had not been completed 
within the contract time, and it was proved 
that such extras had been ordered by the 
architect and that the delay in completing 
the work was due to the difficulty in obtaining 
materials and executing such extras, the Court 
gave judgment against defendants. — Cullinan 
v. The Bettelheim Building Co. (3 S. A.R. 235). 

4. Permission to build can be with- 
drawn provided removal of buildings 
can be effected without damage or 

loss.— L leased a vacant piece of ground to F 
for twenty-one years, and gave him the right to 
erect certain buildings thereon. F also ob- 
tained the right to put up outside the land 
leased two latrines opposite two existing ones. 
F put up the two latrines, and two years after- 
wards L pulled them down as she wished 
to make extensive alterations on the piece of 
ground on which they stood. She had two 
others built for F. L offered to compensate 
him for any damage he may have suffered. F 
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refused to accept them and applied for an in- 
terdict to prevent L continuing to build. The 
Court refused the interdict on the ground that 
the person who grants permission to have a 
building on his ground can withdraw such per- 
mission at any time provided the building can 
be removed without damage or loss, and that 
in this particular case F was not prejudiced in 
any way. — Fuchs v. Lys (3 S.A.R. 36). 

o. Lateral support for buildings.— 

Owners of adjoining erven are mutually obliged 
to refrain from doing anything by wnich the 
necessary support for buildings on the neigh- 
bouring properties is removed. — Johannesburg 
Board of Executors and Trust Co., Ltd., v. 
Victoria Building Co., Ltd. (1 O.R. 43). 

6. Building. — Obstruction of the 
view of the face of a wall.— Where the 
parties had agreed that if a building was 
erected by which the view of the face of a 
certain wall would be obstructed the contract 
of lease might be cancelled, the Court held 
that a wooden screen by which the view of the 
wall was obstructed must be regarded as a 
building in terms of the contract. — Dr. H. 
Lewkowitz v. Billing ram de Co. (2. O.R. 36). 

7. Costs of building.— No legal lien 

for. — The builder of a house has no legal lien 
on the same for the costs of building. — F. G. 
Shepherd v. B. McLagan (2. O. R. 92). • 


BURGHER. 

1. Woman. — A woman is not entitled to 
have her name placed on the burgher list as a 
burgheress of this State. — C. E. Hollar d v. 
The Field-cornet of Pretoria (10 C.L.J. 74, 
1892). 


CANCELLATION. 

1. Of lease. Vide Lease and Chambers 

(4). 

2. Action for cancellation of a notice of 
publication of a diagram of a certain water- 
course. Vide Action (12). 

3. Cancellation of transfer of land where 
person to whom the land was transferred knew 
that it had already been sold to a third party. 
Vide Sale (6). 


CARRIER. 

1. Delivery to carrier.— Liability of 
carrier.— In the absence of anything 
manifesting: a contrary intention on 
the part of the vendor, delivery to the 
carrier is delivery to the vendee.— 
Where goods are loaded on his wa^on in good 
older and condition, a carrier is only liable for 
the actual damage done to such goods in 
transitu, and cannot be. compelled by the con- 
signees to take over the damaged goods at cost 
price. — Welsh v. Bernhard, Cohen de Co. (Kot. 
Tral. 192). 

2. Transhipment. — Delay in de- 
livery.— Damage.— A carrier who under- 
takes to convey goods from Durban to Pretoria, 
at a through rate, is not, in the absence of any 
stipulation to the contrary, prevented from 
transferring the goods to other wagons in 
transitu, provided no unreasonable delay is 
thereby caused in the delivery. A carrier is 
liable for damage caused by unreasonable delay 
in the delivery of goods. — Coventry Brothers v. 
Kingsmill (Kot. Tral. 203). 

3. Condition in a way-bill.— Damage 

to goods. — A condition in a way-bill signed 
by a carrier, stating that the goods are received 
in good order and condition, &c, refers to the 
outward appearance of the packages, or to the 
order and condition of the packages so far as 
this is ascertainable by the carrier. Where 
after delivery a case of goods was found 
damaged by water, and no evidence of negli- 
gence was produced against the carrier, Held 
that he was not liable for the damage to the 
goods. — Ismael Mamojee dc Co. v. du Preez (2 
S.A.R. 42). 

4. Common carrier.— Negligence.— 
Onus. — Unreasonable condition in 
way-bill. — In a suit for damages against a 
common carrier on the ground of negligence 
in guarding certain gold entrusted to him, it 
was held that the greatest care has to be 
exercised, and that to rebut the presumption 
of negligence defendant must show that every 
possible precaution had been taken. Where 
the way-bill contained a stipulation that de- 
fendant was not responsible for loss, the 
Court held that such a stipulation was un- 
reasonable and must be taken to mean only 
that unavoidable or fortuitous loss was ex- 
cluded. — Simpson, N.O., v. Nourse (3 S.A.R. 

11). 

5. Liability. — Negligence. — Condi- 
tions on ticket.— Invalid if unreason- 
able. — Where in a suit for compensation for 
an injury sustained by the overturning of a 
coach owing to negligent driving, the defend- 
ants relied on a condition printed on the back 
of the passenger's ticket that defendants did 
not hold themselves liable for damage caused 
by negligence, the Court held that such a 
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stipulation was unreasonable, and gave judg- 
ment for plaintiff with costs. — Owens v. Ennts 
ds Co. (3 S.A.R. 233). 

6. Liability.— Loss of gold by com- 
mon agent. — N was the owner of coaches 
running Detween Barberton and Pretoria, and 
G Brothers were the owners of coaches run- 
ning between Pretoria and Kiniberley. Both 
N and G Brothers employed M & Co. as their 
agents at Pretoria. The Bank of Africa 
despatched a box of unwrought gold by coach 
from Barberton consigned to Kiniberley. This 
gold was handed over by N to M & Co. in 
Pretoria, and by the latter placed in their safe. 
The safe was forced open and the gold stolen. 
The bank obtained judgment against N, who 
sued G Brothers for the value of the gold plus 
the costs in the action instituted by the bank. 
Held, that when M & Co. placed the gold in 
their safe in Pretoria they did so as agents for 
G Brothers, and judgment was therefore given 
in favour of the plaintiff with costs. — Nourse 
v. Gibson Brothers (3 S.A.R. 120). 

7. Lex loci contractus governs contract with 
carrier. Vide Contract (29). 

8. Notice of regulations on ticket.— 
A carrier of passengers, in the absence of a 
special agreement concerning liability for 
baggage, is liable for compensation for loss of, 
or damage to, the baggage. A passenger is 
not presumed to have knowledge of, or to have 
consented to, regulations, printed by the 
carrier on the ticket, which exempt the 
carrier from liability for baggage. — H. J. and 
C. H. Zeederberg v. S. and V. Frank (1 O.R. 
118). 

8a. Public carriers.-- Liability.— Under 

the common law a public carrier is liable for the 
goods entrusted to him, and must deliver them 
in good order unless he can prove that a special 
contract exists between him and the sender 
affecting his liability under the common law 
or that the loss is due not to his negligence. — 
Meltzer v. N.Z.A.S.M. (4 O.R. 489). 

9. Goods conveyed by more than 
one railway company.— Liability.— 
Presumption of reqeipt in good 

order. — Where goods are received by one 
railway company to be conveyed to a point 
on the line of another railway company, and 
no proof is given that the- first company acted 
as agent for the other, there is no presumption 
that the goods have been received in good 
order or quantity by the other company. This 
is a fact which must be proved if one wishes to 
hold the other company responsible for damage 
or loss to the conveyed goods. — Nederlandsche 
Zuid Afrikaansche Spooriceg Maatschappy v. 
Hoyer Avent, Kerner & Co. (5 O.K., 11th 
March, 25th April). 

10. Goods conveyed by more than 
one railway company. — Liability. — 


Where a contract for conveying goods is entered 
into with one railway company, which contract 
is partly executed by another railway company, 
the latter company is not responsible for damage 
or loss under the contract entered into with the 
former company. Where, therefore, a stove 
was sent from Bethany, O.F.S., to Pretoria, 
S.A.R. , under a bill of lading entered into with 
the O.F.S. Railway, and the stove was de- 
livered in a broken condition at Pretoria by 
the Netherlands South African Railway Com- 
pany, and where it Mas not alleged that the 
O.KS.R. acted as agent of the Netherlands 
South African Railway Company, or it was 
proved that the damage was caused to the 
stove within this Republic, it was decided that 
the Netherlands South African Railway Com- 
pany was not responsible for the damage. — 
Netherlands South African Railway Company 
v. Lilienfeld de Co. (5 O.R., 17th March and 
25th April). 

11. Public carriers.— Fire.— Liability. 
— Special contract. — Negligence. — 
General regulation for carnage by 
railway. — Evidence. — Document. — 

Appeal. — In the absence of a special contract 
limiting liability under the common law, 
public carriers are responsible for the goods 
entrusted to them, ana must deliver same in 
good condition, unless they prove that there 
hail been no negligence on their part or that 
the goods had been lost or destroyed through 
no fault of theirs. Query : Whether public 
carriers can relieve themselves by special con- 
tract of liability by reason of negligence? 
Obiter dictum, per Ameshoff, J., that they 
could. The general regulation for carriage by 
railway has no force of law, and where a 
defence is based on an article thereof the 
railway company must prove that this article 
formed part of the contract between them and 
the sender. H delivered to the N.Z.A.S.M. 
300 bundles of bags. Only 200 bundles were 
delivered on arrival, and it appeared that the 
remaining 100 were burnt while on the railway, 
the lire having probably been caused by a 
spark from the engine. Held, that in the 
absence of proof by the railway company that 
there was a special contract between them, or 
that the fire was caused through no fault of 
theirs, the company was responsible to H for 
the loss. It is the duty of an agent in the 
lower court to tender any document he wishes 
-to hand in, and should the Court refuse to 
accept same he must request the Court to 
state in the records that the document was 
tendered and that same was refused. If this is 
omitted the document cannot be taken into con- 
sideration on appeal. — Herman v. N.Z.A.S.M. 
(4 O.R. 327). 

12. Railway company.— Foreign 
baggage.— Liability.— Exception.— 

Vinculum juris. — Plain titt' entrusted her 
baggage at Capetown to the Cape Govern- 
ment Railways to be forwarded to Johannes- 
burg. On arrival there one package was not 
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delivered to her, and she now sued the Railways 
for the value thereof. Defendants excepted to 
the summons on the ground that there was no 
vinculum juris between them. Exception was 
dismissed on the ground that it was alleged in 
the summons that the baggage had been handed 
to defendant company at Vereeniging and 
that there was ground for action. (In the 
principal case absolution from the instance 
was given on the ground that it had not been 
proved tha t the lost packet had ever been 
received by defendants.) Cf. N.Z.A.S.M. v. 
Kerner <k Co. (5 O.R.), svm-a ; N.Z.A.S.M. 
v. Lilienfeld <& Co. (5 O.K.), supra.— E. de 
Braunstein v. N.Z.A.S.M. (5 O.K. 27th June). 

13. Liability of a coach contractor. 

— When in the conveyance of passengers by 
cart or coach one of them meets with an 
accident, the consequence of the breaking 
of the axle-tree, the onus of proof that the 
occurrence was not due to the contractor's 
negligence rests upon the contractor. — Thomas 
Walker v. Beeby ajid Stewart (2 O.R. 146). 

14. Carriers.— Public and private.— 
Liability.— Negrligretice.— Special cofa- 
tract. — Senders risk.— Carriers for hire 
are liable for negligence in carrying goods 
entrusted to them. A special contract that 
goods are to be carried at the risk of die 
owner or sender does not release the carrier ql 
liability by reason of negligence. Quaerif, 
whether a special contract relieving the carrier 
of all possible responsibility is, according to 
our law, binding on the sender ; see obiter 
dictum, per Esser, J. Where goods are 
carried by more than one carrier and are 
through negligence not delivered in good 
order, the first carrier who received the goods 
in good order must prove that he delivered 
them to the second earner in the same good 
order and condition, and that he was no't 
guilty of negligence. If he does not do so he 
is liable for the damage or loss. Cf. The Cape 

Colonial Government [Railways v. Green ds Co. 
(1 O.R. 320). — The Commercial Union Assur- 
ance Co. v. Geo. Hey s <fc Co. (4 O.R. 563). 


CESSION. 

1. It is not sufficient in a summons to allege 
the sale of the rights sued on, but the cession 
of such rights must also be alleged. Vide 
Procedure (12). 

2. Of mijnpacht rights. Vide MiJNPACHT 
Rights (1). 

3. Of an instrument by indorsement followed 
by delivery. Vide Promissory Note (11). 


4. Indorsee of a promissory note not pay- 
able to order is the position of a cessionary. 
Vide Promissory Note (13). 

5. A contract giving the right of prospecting 
for minerals is not a cession or lease, and there- 
fore need not be notarially drawn and regis- 
tered. Vide Specific Performance (2) ; also 
Minerals (2). 

6. Of a lease. Vide Lease. 

7. Of interest in claim for salary. Vide 
Salary (1). 

8. Of action to partner in case of payment 
of a partnership debt. Vide Partnership (4). 

9. Of a claim for moneys advanced to cedent 
to enable him (cedent) to collect the debt is 
permissible. Vide Champ ert y ( 1 ). 

10. Of rights. One cannot cede greater right 
than one possesses. Vide Transfer (10). 

11. Of mineral rights, notarially drawn. 
Vide Minerals (5). 

12. Deed of cession of claims on which action 
founded to be affixed to summons. Vide Pro- 
cedure (35). 

13. Of contract of service. Vide ^f ASTER 
and Servant (2). 

14. Vide also Transfer. 


CHAMBER OP MINES. 

1. No legal persona.— The Chamber of 
Mines, not being a legal persona clothed with 
public authority, is not entitled to obstruct 
private persons in the lawful conduct of their 
ousiness, consisting of the importation of native 
labourers to work on the mines. — Kin head, 
Reid db Co. v. Johannesburg Chamber of Mines 
(1 O.R. 139). 


CHAMBERS. 

1. Application for leave to sue Adminis- 
trator. Vide Application (3). 

2. Judge in Chambers granted venia aetatis. 
—Ex parte Kisch (1 O.R. 160). 
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3. Jurisdiction of judge in Cham- 
bers. — A clause of a codicil cannot on motion 
be altered by a judge in Chambers, even when 
all the heirs and the surviving spouse, joint 
testator with the deceased, consent. — Ex parte 
J. R. Else (1 O.R. 167). 

4. Cancellation of lease.— A iudge in 
Chambers is not competent to cancel a lease 
on the ground of non-fulfilment of his obliga- 
tions by the lessee, even where it has been 
stipulated that in such a case the lease will 
ipso facto lapse. It is necessary to proceed by 
way of action. — W. E Hollard v. A. Bonamici 
(1 O.K. 174). 

5. Revision of magistrate's judg- 
ment. —Jurisdiction. — Judge in Cham- 
bers. — An order of a magistrate cannot be 
brought in revision before a judge in Cham- 
bers as falling outside his jurisdiction. In 
such a case, however, the judge may errant 
relief where absolutely necessary. — Mttlaer v. 
Spence (6 O.R.). 


CHAMPERTY. 

1. Sec. 51 of Law No. 1 of 1874.— 
Champerty only takes place when a person 
enters into an agreement to participate in the 
result of an action already instituted. 

Sec. 51 of Law No. 1 of 1874 applies to 
movable as well as to immovable property. 

A cession of a claim for moneys advanced to 
enable the cedent to prpsecute that claim is 
permissible when the cession is made before 
the action is instituted. — R. J. N. James v. 
W. Mayne (H. 226). 

2. Maintenance.— Sale of documen- 
tary evidence. — B, owner of the farm Doorn- 
fontein, gave notice to the J W Co. that 
owing to non-payment of rent the lease of the 
farm to them was forfeited. H told the repre- 
sentatives of the J W Co. that he was in pos- 
session of a letter which would show that B 
had no right to cancel the lease. Thereupon 
the said representatives bought the letter from 
H and gave him promissory notes to the value 
of £6500. Subsequently the J W Co. unsuc- 
cessfully sued H for the return of the promis- 
sory notes or their value in the Circuit Court, 
Johannesburg, on the ground that their repre- 
sentatives had exceeded their authority. It 
was argued, on appeal, that the agreement 
between the representatives of the company 
and H was illegal, on the ground of mainten- 
ance or champerty. The Court found that H 
did not stipulate that legal proceedings should 
be instituted or undertake to pay any costs or 
stipulate for a share in anything that should 
be recovered by means of litigation, or contract 


to obtain evidence in order to successfully 
maintain or defend an action, but merely sold 
a letter which would satisfy the company that 
B had no right to cancel the lease, ana held 
that this was not contrary to good morals or 
law, and did not savour of maintenance or 
champerty. — Johannesburg Waterworks Co., 
Ltd., v. Hollard (4 S.A.R. 26). 

3. Money lent to carry on action.— 
Cession of claims for salary.— S ceded 

to M his interest in certain claims for salary 
&c. , against Jones in consideration of moneys 
supplied by M to enable S to carry on legal 
proceedings to recover the same from Jones. 
Held, that the transaction was not champertous 
and that the cession was valid. — Mayne v. 
Jamts and the High Sheriff (10 C.L. J. 61 ; 
4 S.A.R. 274). 

4. "Champerty" isknownto Roman- 
Dutch law. — An agreement whereby A (who 
had no interest in the matter), considering 
that the creditors of an insolvent estate had 
the right to attack the title of a third party, 
induced them to institute an action in the 
name of the trustees of the estate against such 
third party, on condition that A should be 
liable for the costs, and should obtain the 
benefit of the judgment if they succeeded, 
against payment of a certain sum of money to 
such creditors, Held, to be " champerty." It is 
permissible bond fide to afford any one pecuniary 
assistance in the prosecuting of a lawsuit, 
even if a reasonable compensation be stipulated 
for in the event of the case being won. In 
accordance with the rule curia novit jus, it is 
the duty of the Court to take into consideration 
all questions of law which arise in an action 
and affect its issue, and to decide the same, 
although no mention of these points has been 
made in the pleadings. — Thomas Hvgo and 
Fred Moller, N. 0. , v. The Transvaal Loan, 
Finance and Mortgage Company (1 O.R. 336). 

5. Gambling 1 in actions. — An agree- 
ment by which the plaintiff* had bought the 
supposed rights of another person in certain 
claims, with the understanding that should he 
succeed in an action to be brought by him for 
the acquisition of the claims, the' seller should 
receive the purchase-price, but in case he should 
not succeed in such action the seller should 
receive nothing, is equivalent to a gambling in 
lawsuits, and is therefore contra bonos mores 
and cannot stand. Where during the trial of 
a case it appears that the action is founded 
on an agreement which is contra legem aut 
bonos mores, the Court may of its own motion 
take cognisance thereof and refuse to assist 
the party who relies on such agreement. — 
Green v. de Villiers, Dr. Leyds, N. 0. , and the 
Rand Exploring Syndicate (2 O.R. 289). 

6. The Schweizer's Claimholders' Rights 
Syndicate, Ltd., was a company formed with 
limited liability, with the object of taking 
over the rights of certain syndicates and per- 
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sons who alleged that they were entitled to 
certain claims on certain ground known as 
Schweizer's Township. The said syndicates 
and persons assigned their rights to the plain- 
tiff company in return for certain shares in 
the said company. Certain other persons M'ho 
had no interest in any claims whatever ad- 
vanced the working capital which was to be 
used for paying the expenses of the action 
against the defendant company for the vin- 
dication of the said claims, and in consideration 
of such advances they also received shares in 
the plaintiff company. In case the action 
succeeded, all the shareholders of the said 
company were to divide the profits among 
them. Held, that the money advanced to 
pay the expenses of the action was not ad- 
vanced witn the bond fide and legal object 
of enabling the original claimholders to sub- 
stantiate their titles, but only as a speculation ; 
and that the articles of association of the said 
company disclosed a gambling in litigation, 
i.e. champerty. 'Absolution from the instance 
was therefore graritetiswith costs. — Schweizer's 
Claimholders' Mights Syndicate, Ltd., v. The 
Rand Exploration Syndicate, Ltd. (3 O.R. 
140). 

7. Maintenance. — Champerty. — Pe- 
cuniary assistance in actions of law. 

— P sued G for an account with reference to 
the sale of a certain farm. At the trial P 
stated that he had made an arrangement with 
his brother-in-law H, whereby the latter under- 
took to defray the costs of the action incurred 
by P in case lie did not succeed, and whereby 
H would, on the other hand, share in half of 
the proceeds of the case in 'jase of success. 
Held {per Ameshoff and Esser, J.J., Jorissen, 
J., dissentiente), that this was a case of main- 
tenance or champerty, and that in the case of 
P v. G absolution from the instance must be 
given with costs. Cf . Hugo and Moller, N. 0. , 
v. Transvaal Loan, Finance and Mortgage Co. 
(1 O.R. 336); Green v. de Villiers and Others 
(2 O.R. 289) ; and Schweizer's Claimholders' 
Mights Syndicate v. Rand Exploring Si/ndi- 
cate (3 O.R. 197).— C. V. J. J. Platteau v. 
S. P. Grobler (4 O.R. 530). 


CHEQUE. 

l. Delay in presenting cheque for 
payment. — Dishonour of cheque. — 

\Vherc, in a suit for £2000 — being price of a 
farm — an agreement was proved that a bank 
should honour a cheque drawn by J, the pur- 
chaser, for the purchase-price upon tender of 
transfer, and the purchaser drew the cheque 
and handed it over to the seller, and where the 
seller neglected to present the cheque for six 
mouths and the bank meanwhile gave notice 


to purchaser that it disclaimed liability on the 
cheque as the farm had depreciated, and the 
cheque was dishonoured when presented, the 
Court held that the cheque was not presented 
within a reasonable time, that when any cause 
operated to the prejudice of a party interested 
default could be inferred without notice, and 
gave judgment in favour of the bank. — Cronje 
v. Standard Bank and Jooste (4 S. A.R. 143). 

2. Bank.— Bank's liability in cashing: 
forged cheque.— Negligence on the 
part of him who draws cheque.— 
Signing bank account as correct.— 

Onus. — If a forged cheque is cashed by the 
bank the general rule is that the bank and not 
the client must bear the loss ; but if a cheque 
is drawn in a careless or improper manner and 
so a forgery is simplified, the client (drawer) 
and not the bank must bear the loss. Where a 
person, having an account current at a bank, 
signs a receipt to the bank that his account is 
correct, this is primd facie proof that the 
account is correct, and the onus of contradict- 
ing it lies on the person denying it, and he will 
be liable for his negligence. A bank must 
know the initials as well as the signature of 
the clients. — Trull v. Standard Bank of South 
Africa, Ltd. (9 C.L.J. 183; 4 S.A.R. 203). 

3. Post-dated cheque.— A post-dated 
cheque is on. the same footing as a bill of 
exchange payable at a future date. As a 
general rule, whoever makes payment on a 
cheque, after knowing that it has been 
stopped, takes the cheque over subject to 
all equities. This rule does not apply to 
cheques payable to bearer. — Alexander v. 
Sheth (6 O.K.). 


CHILD. 

1. Birth of child ; adultery. Vide Divorck 


(8). 


2. —Custody of minor child in case 
of divorce. — The custody of the minor 
children in a case of divorce entrusted to the 
guilty party, the judge finding that this was 
in the interest of the children. — Alexander v. 
Alexander (H. 183). 

3. Divorce.— Custody of children.— 
Discretion of the Court.— In divorce 
cases it is left to the discretion of the judge to 
decide to which of the parents the care of the 
minor children shall oe entrusted, and the 
Court will always consult the interests of the 
minors, without necessarily granting the pre- 
ference to the innocent parent. — J. A. Bailey 
v. J. M. S. Bailey (H. 44). 


-19 


OfllLD-MURbEtl-CLAlMg. 


50 


OHILD-MURDER. 

1. Punishment for child-murder; 
XXXIII Articles, sec. 20.— Mr. Justice 
Ameshoff, on circuit, at Rustenburg, imposed 
a sentence of ten years' imprisonment with 
hard labour on the accused, for the murder of 
her own newly born infant. Sec. 20 of the 
XXXIII Articles is as follows: "Every one 
who is guilty of murder, parricide, infanticide, 
and poisoning shall be punished with death." 
— The State v. Sanni, alias Sana (10 C.L.J. 
71, 1892). 

2. Infanticide.— Sec. 24 of Law No. 5 

of 1866. — According to Roman-Dutch law 
infanticide can be committed not only upon a 
child, but also upon a living foetus. It can 
also be committed by other persons than the 
mother. The indictment for infanticide "by 
means of unlawful and forcible removal of the 
foetus " must conform to sec. 24 of Law No. 5 
of 1866. —A P. v. The State (2 O.K. 103). 


CHINAMAN. 

1. Vide Pass {]). 


3. For costs in magistrate's court.— 

Procedure. — An action for civil imprison- 
ment for the costs of an appeal from the judg- 
ment of a landdrost must be brought in the 
landdrost court where the case was heard in 
the first instance. — Waiggowski v. Weyl ds Co. 
(6 O.K.). 

4. Rule 7, sub-sec. 14, of the rules 
and regrulations of the High Court of 
the South African Republic.— When an 
order for civil imprisonment has been taken 
out against a person by a creditor, that creditor 
cannot also avail himself -of the procedure 
mentioned in Rule 7, sub-sec. 14, of the Rules 
of Court. — Hadjee Cassim Hadjee Josiep v. 
Natal Bank (2 O.R. 84). 


CHURCH. 
l. Deacon cannot sue on behalf of 

church. — A deacon cannot sue as such on be- 
half of a church. A power of attorney to sue 
i 3 required. —Jacobs, N. 0. , v. Celliers (3 S. A. R. 
6, 14th February, 1889). 


CIVIL IMPRISONMENT. 

1. Onus probandi.— Law No. 7 of 

1881. — In an action for a writ of civil im- 
prisonment the onus lies on the debtor to 
prove to the Court that he does not possess 
arty property or means wherewith to satisfy 
the judgment, either in whole or in part. 
— Coetzee v. Lemmer (I S. A.R. 92). 

2. Execution stayed.— Order for civil 
imprisonment granted on condition that writ 
was not to be issued unless the debt was not 
paid after a certain period. — Wit water sr and 
G. M. Co. v. B. Young (H. 49; 1U C.L.J. 76). 


CIVIL PROCEDURE. 

1. Vide Procedure. 


CLAIMS. 

1 . The Court does not entertain moral claims. 
—Jacobs v. The Queen (Kot. Tral. 173). 

2. For compensation arising from losses sus- 
tained during the war of independence (1881). 
Vide Court (7). 

3. Gold Law No. 8 of 1885. -Non- 
payment of licence-money on claims. 

Vide Gold Law (10). 

4. Claims pegged before taking out 

the licences.— 1 ! here is nothing in the Gold 
Law No. 8 of 1885 to prevent a person first 
pegging off claims and then taking out the 
licences. — Madeline Reef Syndicate v. Coetzee 
and Others (2 S. A.R. 207). 

5. Cession of interest in claims for salary. 
Vide Salary (1). 

6. Claim in reconvention. Vide Counter- 
claim. 

7. Non-compliance with sec. 63 of the Gold 
Law, 1891, no ground for forfeiture of claims. 
Vide Gold Law (15). 

8. Pegging off claims under provisional 
licences according to sec. 61 (e) of the Gold 
Law. Vide Gold (16) and (18). 

9. Pegging off claims on a mijnpacht. Vide 
Gold (17y 
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10. Licence.— Misdescription.— Iden- 
tity. — A mere incorrect description in the 
licence for a claim held and worked by the 
defendant held not to entitle the plaintiff to 
peg off the said claim as there was clear proof 
of its identity. — Cohen v. Johannesburg Pioneer 
G. M. Co. (3 S.A.R. 86, 15th November, 1889). 

11. Claims pepped on ground claimed as part 
of mijnpacht. Vide Trespass (5). 

12. Jumping of claims.— Witnesses 
to powers irregrular.— Where the licences 
upon certain claims were overdue and unpaid, 
and the claims were pegged by jumpers under 
the powers of attorney, one of which was 
attested by witnesses who did not see the 
parties, who issued the powers, actually sign, 
and the other was proved to have been forged, 
the Court held that the licences issued upon 
such powers to? ^he junipers were null and 
^JJfL-V" 1 f **** " tender of the overdue moneys 
!y the origin? 1 claimholders subsequent to tne 
jumping was good and ought to have been 
accepted. — Nigel Gold Mining Co. v. Croft and 
Others (3 S.A.R. 161). 

13. Special registration of claims.— 

Effect of claims. — Special registration 
under Gold Law confers a primd facie title 
merely. The onus of proving a better title 
lies on those who attack such title. — National 
G. M. Co. y Ltd., v. South National G. M. Co. 
and Others (3 S.A.ll. 111). 

14. Misdescription in claim licence. Bond 
fide possessor. Vide Knowledge (3). 

15. Pegging claims on stands. Vide Peg- 
ging (4). 

16. Claim in reconvention. Vide Jurisdic- 
tion (35). 

17. Claims pegged under invalid powers. 
Repegging. Vide Interdict (27). 


CO-PLAINTIFFS. 

1. Persons, on refusal to appear as co-plain- 
tiffs, sued by leave of Court as co-defendants. 
— Ex parte Matabele Syndicate (1 O.K. 168). 


CODICIL. 

1. Clause in codicil cannot on motion be 
altered by judge in Chambers even where in- 
terested parties consent. — Ex parte J. E. Else 
(1 O.K. 167). 


COHABITATION. 

1. Order to return to cohabitation in a case 
of divorce. Vide Divorce (1). 

2. Evidence of witness admitted against 
accused, with whom he was cohabiting. Vide 
Evidence (11). 

3. Is not sufficient proof of marriage in a 
case of incest. Vide Incest ( 1 ). 


COLOURED PERSON. 

1. Who is a coloured person ? Vide Liquor 
Law (7). 

2. Landdrost'scourtrecords.— Town 
regulations.— Walking on side walks. 
— Coloured persons. — The records of a 
landdrost's court should show clearly that the 
witnesses were duly sworn. If any one is 
charged with contravening the town regula- 
tions by walking on a side walk, being a 
coloured person, it must be fully proved that 
he is a coloured person. — W. A. Schwartz v. 
The State (4 O.K. 242). 

3. Stands.— Fixed property.— Coolie. 
—Law No. 3 of 1885, sec. 2, sub-sec. (b). 

— A stand leased for ninety-nine years is con- 
sidered fixed property, and can therefore not 
be held by a coolie.— Ex parte Montorio (4 
O.R. 380). 

4. Element of delict. — Burden of 
proof on the prosecution.— Where being 
a coloured person is an element of a delict it 
must not be presumed that the accused is a 
coloured person, but the burden of proof thereof 
rests on the prosecution, who must show good 
grounds for the allegation that the accused is 
a coloured person. — Knobeldorf v. The State 
(5 O.K., 28th March). 


COMMANDEERING. 

l. Jurisdiction of High Court. —Law 
No. 2 of 1883.— Commandeering of 

inhabitants. — The High Court has juris- 
diction in cases affecting the lawfulness or 
unlawfulness of the commandeering of inhabit- 
ants. The provisions of Law No. 2 of 1883 
are applicalJle to all inhabitants resident in 
the country for more than two years, irrespec- 
tive of the fact whether they are naturalised 
or not, unless they are exempted by special 
treaty. According to the acknowledged prin- 
ciples of international law even inhabitants 
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who are aliens can be required to give their 
help and assistance for the preservation of 
peace and order, and for the defence of the 
country against an inroad of barbarians. — C. C. 
Maynard et Alii v. Field-cornet of Pretoria 
(1 O.K. 214). 


COMMISSION. 

1. Agent's commission.— Agent sell- 
ing to prohibited purchasers.— Where 
the defendant employed the plaintiff as agent 
to sell his place oi business with the stock-in- 
trade, &c. , and promised him a commission in 
case a purchase was effected and transfer given, 
and the plaintiff sold to persons Mho wore by 
law prohibited from purchasing, Held, that 
he was not entitled to his commission. — Mogg 
v. Kemsley (2 S.A.R. 233). 

2. Vide Agent. 


COMMISSION DE BENE ESSE. 

1. A commission de bene esse refused where 
the plaintiffs resided in Natal and the defend- 
ant in the Free State, but had immovable 
property in the Transvaal. — Tipper <fc Good 
v. van den Burg (Kot. Tral. 112). 

2. Evidence of plaintiff in a suit for divorce 
not desirable to be taken on commission. 
Vide Evidence (7). 

3. Commission de bene esse granted where 
the application was for the examination of two 
witnesses, who were named , and any other 
witnesses that may be produced by either 
party to the suit. — Curator of Marais* Estate v. 
Woodbine Cloete (Kot. Tral. 187). 

4. Not granted before pleadings are closed. 
The general rule is that a commission de bene 
esse to examine witnesses will not be granted 
before pleadings have been closed.— Don v. 
Erasmus (Kot. Tral. 254). 

5. Age of witness. -The mere fact that 
a witness is eighty years of age is not sufficient 
reason for granting a commission to take his 
evidence de bene esse.— Ex parte Prellcr, a. a. 
Viljoen(l S.A.R. 54). 

6. Defendant having been sum- 
moned by edict.— A commission de bene 
e*sc refused where the plaintiff resided in 
Griqualand West, and the defendant was absent 
from the country and had been summoned by 
edict.— Exparte Hugh Crawford (2 S.A.R. 24i. 


7. Commission de bene esse granted for the 
purpose of taking the evidence of the plaintiff* 
and his witnesses in an action pending in this 
Court. — R. Blocmbcrger v. E. J. van Gorktim 
(1 O.R. 159). 

8. Refused. — Commission de bene esse re- 
fused on the ground that the case for which it 
was asked was already two months on the roll, 
and the granting a commission would cause a 
postponement of the action. — Randfontein 
Estate and G. M. Co. v. Waterfall Estates and 
G. M. Co., Ltd., and Scheepers (6 O.R.). 


COMMITTAL. 


1. Prisoner's statement 
Vide Evidence (2). 


after committal. 


COMMUNITY OP PROPERTY. 

1. No presumption of spouses being married 
in community. Vide Antenuptial Con- 
tract (8). 


COMPANY. 

Action against, 7, 25, 33. 

Articles of association, 21, 26. 

Banking company, 1. 

Board of directors can appoint agent, 5. 

Bond, resolution of debenture-holders, 32. 

Calls due from foreign shareholders, 2. 

on shares, 11. 

Chairman, acts of, 35. 
Contemplation of liquidation, 22. 
Contributory shareholders, 18, 20. 
Debenture-holders, intra vires resolution of, 

32. 
Directors, sale of reserve shares, 3, 13. 
Domicile of company, 33. 
Flotation of company, 10. 
Foreign company, 27. 
Funds of company, 12. 
Insolvency, 18, 21. 
Liquidation of company, 2, 16, 17, 24. Vide 

also Procedure (47). 
Meeting of shareholders, 19, 23, 30, 35. 
Name, change of name, registration, 29. 
Prospectus, 11. 

Reconstruction of company, 8, 15, 16. 
Reserve shares, sale by directors, 3, 13, 
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Shares, promise to deliver, 6. 

lapsed, votes, 34. 

in company, vide shares. 

Shareholders, power of majority to bind 

minority, 3, 28. 
— - rights of, 4. 

meeting of, 19, 23. 

Secretary of company, powers, 14. 
Transfer duty, reconstruction of company, 

15. 
Trust deed, directors' power, 3, 9, 13. 
Ultra vires, 3, 12, 13, 26, 30. 
Underwriter, 9. 
Undue preference, 22. 
Unlimited company, liability of directors, 

31. 
Votes, lapsed shares, 34. 

1. Banking company. Vide Banking Com- 
pany. 

2. Liquidation of a foreign banking com- 
pany ; obtaining of calls due from shareholders 
resident in this State. Vide Jurisdiction ( 16) . 

3. Provisional sale of reserve shares 
by directors.— Trust deed.— Interdict. 
—Ultra vires.— Power of majority of 
shareholders to bind minority.— where 
the memorandum of association of a gold 
mining company provided that certain shares 
should be held in reserve for future issue by 
the directors when and if authorised by an 
extraordinary general meeting of the company 
in accordance with resolutions to be passed at 
such meeting, and the directors entered into a 
preliminary contract for the sale of such shares 
subject to the authorisation and approval of 
the company, and then called a special general 
meeting of the shareholders to approve of the 
provisional sales, Held, that the directors had 
not acted ultra vires in entering into the pre- 
liminary contract. Where a proper resolution 
is taken at a meeting of the shareholders of a 
company, held and regulated in accordance 
with the articles of association, or statutes of 
the company, the minority is bound by the 
decision of the majority. — E. Lippert v. The 
Directors of the Crown Reef Gold Mining Co. 
(4 S.A.R. 265, and 10 C.L.J. 64). 

4. Articles of association.— Rights 

of members.— Where under the articles of 
association of a company the directors are 
ordered to issue certain reports at fixed periods 
in order to acquaint the members with the 
position of thecompany, each member is allowed 
to inspect those reports, even if such reports 
are declared to be confidential by a meeting of 
the company. — Rutherford v. Downer (H. 222). 

5. Exception cannot be taken to the appoint- 
ment of an agent acting for a company under 
power of attorney granted him by the local 
board of directors of the company. Vide 
Procedure (24). 


6. A promise to deliver shares in a company 
on flotation binds the promissor to deliver un- 
conditional shares. Vtde Shares (5). 

7. Incorporated company.— Service 

of summons.— Costs.— Where an incor- 
porated company has not specified in its 
articles of association who should be sued, 
but has chosen a domicilium citandi, costs 
cannot be recovered for serving copies of a 
summons upon all the directors of the said 
company. An incorporated company is a legal 
person and should oe sued as such. — Sheba 
Tramway Co. v. Sheba Gold Mining Co. (3 
S.A.R. 10). 

8. Company.— Reconstruction of.— 
Delivery of snares bought on call. Vide 
Shares (9). 

9. Underwriter of shares to articles 
of association.— Effect of.— WTiere, in 
an action by a company against an under- 
writer of shares accompanied by tender of the 
shares underwritten, the defendant had signed 
the articles of association, but maintained that 
his signature was merely pro forma, and with 
a view to assist the company to secure regis- 
tration, the Court held that the defendant 
could not be heard to allege any intention 
when signing in conflict with the provisions of 
the law, ana granted the company the amount 
of its claim with costs. — Symonds v. New 
Florida G. M. Co. (4 S.A.R. 57). 

10. Company to be floated.— Shares 
in company.— Interpretation. Vide 
Shares (14). 

11. Knowledge.— Calls on shares- 
Registration of company.— The defend- 
ant took shares in the plaintiff company, which 
according to the prospectus was to be registered 
under the law on limited liability, and which 
he knew had not been so registered at the time 
the shares were allotted to him. He paid 
2s. 6d. on application and half of the first call 
of 10s. ^>er share signed the trust deed. It was 
held that he could not refuse to pay the second 
half of the call on the ground that the com- 
pany had not been properly registered. — Werd- 
muller Building Co., Ltd., v. Reus (4 S.A.R. 
102). 

12. Action of directors. -Advance to 
shareholders.— Funds of company.— 
Market price of shares.— Quasi delict. 

— Where, in a suit quasi ex delicto against 
certain directors wlio had consented to advance 
money to a shareholder to avoid his shares 
being thrown upon the market and so lowering 
the price, it was contended that such action 
was bond fide and in the interest of the com- 
pany, the Court held that it was ultra vires, 
and that pait payment in cash by the share- 
holder and part by promissory note was no 
discharge to the said directors, and gave judg- 
ment against them with costs for the unpaid 
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amount of the promissory note. — Aurora Gold 
Mining Co, v. Hanau and Other (4 S.A.R. 
105). 

13. Ultra vires.— Directors.— Trust 

deed. — Where in an application to set aside a 
resolution of a board of directors altering and 
restricting the qualification of directors, it 
appeared that one of the articles of the trust 
deed provided that all the directors should 
be present at every meeting, and that S, a 
director, though present at the beginning and 
close of the meeting, was absent at the time 
when the resolution in question was taken, 
the Court held that in view of the article of 
the trust deed the resolution was invalid and 
ultra vires. — Solomon v. The Langlaagte Royal 
Co. (4 S.A.R. 160). 

14. Held to be bound by acts of its secre- 
tary. Vide Estoppel (11). 

15. Reconstruction of company.— 
Payment of transfer duty. Viae Trans- 
fer Duty (6). 

16. Liquidation of company. — Re- 
construction of company.— Liquidators 
of an insolvent company allowed to reconstruct 
the company, after due notice to all interested 
parties. — Ex parte Liquidators of the Birthday 
Gold Mining Company (1 O.R. 294). 

17. Liquidation of company by order 
of Court. — When it is impossible to get to- 
gether the requisite number of shareholders of 
a company required by the articles of associa- 
tion to decide on liquidation, and the company 
is insolvent, the Court can grant an order 

? lacing the company in liquidation. — Ex parte 
liquidators of the May Deep Level Gold 
Mming Co. , Ltd. (1 O.R. 290). 

18. Contributory shareholders of in- 
solvent company.— Issuing of writs. 
— The Court will not grant an application to 
issue writs against contributory shareholders 
in an insolvent estate of a company, unless 
such contributories have first been served 
with a notice sent by registered letter. — Ex 
parte Liquidators of the Republican Loan and 
Agency Co. (1 O.R. 287). 

19. Notice convening meeting of 
shareholders.— Terms of company.— 

When a meeting of shareholders is called for 
the purpose of considering a certain proposal 
for reconstruction, set out in the notice, with 
the qualifying words with or without amend- 
ment, and where the articles of the company 
also provide that, when a general meeting of 
shareholders is called for the purpose of dis- 
posing of special business, the general nature 
of such business must be mentioned in the 
notice, the meeting called for that purpose 
cannot consider and approve a proposal which 
differs essentially from that for the considera- 
tion of which the meeting has been called. — 
J. J. Lace v. Modderfontein Gold Mining 
Co. (1 O.R. 275). 


20. Contributories.— Persons who have 
applied for shares in a company, but to whom 
no shares have been allotted, and who also 
have received no notice of allotment of shares, 
cannot be placed on the list of contributories, 
and objections to such a list are allowed even 
after it has been judicially confirmed. — J. 
Rissik v. The Liquidators of the Olifanfs Vlei 
Gold Mining Co. (1 O.R. 255). 

21. Validity of articles of associa- 
tion.— Insolvency. — A shareholder, who 
by the articles of a syndicate is bound to pay 
the balance due upon his shares upon the 
happening of certain contingencies, is, if the 
syndicate becomes insolvent, still bound to pay 
such balance only upon the happening of such 
contingencies. The articles under which a 
syndicate is formed do not become inoperative 
on insolvency of the syndicate. — The Trustees 
of the Barberton Prospecting Syndicate v. Dr. 
Veal (1 O.R. 315). 

22. Contemplation of liquidation.— 
Undue preference.— Liability of com- 
pany for acts of director.— Where a 
company was charged with having given an 
undue preference, th9 fact that the company 
had given a hypothec upon its uncalled capital 
within six months before it was placed under 
liquidation, in order by this means to save 
itself from the bad financial state into which 
it had suddenly fallen, is not per se proof that 
it was contemplating liquidation at the time. 
A company may be .bound by the de facto 
actions of a person who, under the terms of its 
articles of association, has for certain reasons 
become disqualified from being a director. 
On the impeachment of a bond, on the ground 
that it creates an undue preference, considera- 
tion must be paid to the circumstances under 
which and the time when the agreement to 
pass the bond was made. The placing of an 
estate under provisional sequestration is not 
conclusive proof that such estate is insolvent. — 
Liquidators of the Republican and Colonial Loan 
Agency and Trust Co. v. 1 he Natal Bank (1 
O.R. 375). 

23. Calling of a general meeting of share- 
holders of a company by order of the Court, 
on petition of some of the shareholders. — Ex 
parte E. Rhind and B. Myers (1 O.R. 22). 

24. Rights of shareholders re liquida- 
tion.— Law No. 1 of 1894.— The placing a 
company in liquidation or not is absolutely in 
the discretion of the Court, even if one of the 
conditions under which in terms of Law No. 1 
of 1894 a company can be liquidated be proved. 
The decision of the question whether it is 
right and equitable to liquidate a company 
under sec. 2 of Law No. 1 of 1894 is more in the 
province of the shareholders than of the Court, 
and when the majority of the shareholders are 
against the liquidation the Court will abide 
by their decision. A company was floated 
with a nominal capital of 300,000 £1 shares. 
200,000 shares were issued to those who 
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brought into the company mining properties, 
which now, with the exception of a mijnpacht 
valued at £1500, in the exploitation proved to 
be valueless. 50,000 shares were kept in re- 
serve and 50,000 were issued a pari, on which 
£17,500 had been paid up. This money, with 
the exception of £900, was all lost in the 
exploitation of the properties. The assets of 
the company were thus £32,500 uncalled up 
capital plus £1500 and £900. Held, that it 
could not be said that 75 per cent, of the 
actually paid-up capital had been lost. — 
Eastleigh Block A. G. M. Co. v. Eastleigh 
Mines, Ltd., on appeal (6 O.R.), reversing 
judgment of Esser, J. (5 O.R.). 

25. Company. — Action against. — 

Where a company is sued it mustbe alleged 
whether such company is incorporated in this 
State or elsewhere. — J. A. Fuchs and Annie 
Fuchs v. New Zealand Insurance Co. (4 O. R. 
411). 

26. Shareholders.— Ultra vires reso- 
lution. — Articles of association. — 
Altering same.— Forfeiture.— Vendor. 

— Shares. — A syndicate was formed wherein 
both vendors' shares and shares by subscription 
were issued, and the articles of association 
provided inter alia that a majority of three- 
fourths could alter them, wnich alteration 
would be binding on all shareholders, and 
power was also given to three-fifths majority 
to increase the capital by fresh calls. The 
articles were subsequently changed by a 
majority of three-fourths. One of those 
alterations provided that in case of non- 
payment of new calls the shares of those in 
arrear should be declared forfeited. The 
alteration did not distinguish between ordi- 
nary and vendor shares. A resolution was 
also now passed by a majority of three-fourths 
to make fresh calls. Plaintiff refused to pay 
these calls, and her shares were declared for- 
feited by the board. She instituted action 
against the syndicate for issue of the forfeited 
shares, and in the alternative damages on the 
ground that both resolutions of shareholders 
were ultra vires. Held, that these resolutions 
were quite intra vires, and binding not only on 
holders of ordinary shares, but also of vendors' 
shares. — S. A. Tucker v. Middilvlei Black Reef 
Gold Prospecting and Developing Syndicate (4 
O.R. 365). 

27. Vide also Foreign Company. 

28. Minority bound by majority.— 
Company. — Purchase and sale. — A 

sale, concluded by the directors of the selling 
company, and brought about by their co- 
operation as shareholders, and accepted by 
tne same persons as directors of the purchas- 
ing company, they having voted on the matter 
at the meeting of shareholders of the latter 
company, is not void. The minority of the 
shareholders in a company is bound by a 
resolution taken by the majority intra vires 


unless it appears that such resolution prac- 
tically constitutes a fraud on the minority. — 
T. A. English and M. Devinish v. The Liquida- 
tors of the New Rietfontein Deep Level Gold 
Mining Co. (2 O.R 249). 

29. Law No. 5 of 1882 (for the consti- 
tution of an office for the registration 
of deeds in the South African Re- 
public). — The assumption of a new name by 
a company incorporated in this State without 
causing a change in the company does not con- 
stitute a new company, and it is therefore not 
necessary in case the company wishes to give 
transfer in its new name of property registered 
in its old name first to register the property in 
its new name. — Ex parte H. L. Scholtz, N.O. 
(2 O.R. 265). 

30. Company. — Shareholders. — 
Meeting.— Chairman.— Powers.— At a 

special general meeting of shareholders of a 
company convened for the purpose of consider- 
ing an offer for the reconstruction of the com- 
pany, the conditions of which were set out in 
the notice by which the meeting was convened, 
the chairman of the meeting laid before the 
shareholders for consideration an offer differ- 
ing from that contained in the notice, at the 
same time announcing that this offer emanated 
from the parties who had made the offer set 
out in the notice. A shareholder present at 
the meeting thereupon made a higher offer, 
framed in the same form as the one just 
mentioned, and asked the chairman to put it 
l>efore the meeting for consideration. The 
chairman refused to do so, but put the offer 
mentioned by him before the meeting, and 
that offer was accepted by the majority of 
shareholders. Held by the Court, on appeal, 
that the chairman had acted ultra mres in 
giving the one offer preference over the other. 
The appeal was dismissed. — Cohen and Ehrlich 
v. The Witwatersrand Gold Mining Co. (2 
O.R. 277). 

31. Liability of members of com- 
pany without limited liability.— Per- 
sons who peg off a number of claims, and who 
cause them to be registered in the name of a 
company or of a syndicate, without limited 
liability, are all liable in several to the credi- 
tors of the company, and therefore, on a judg- 
ment against the company, a writ of execution 
may be issued against any of the members 
of the company. — Charles Maidment v. The 
Nabob GoldMming Co., Ltd. (I O.R. 296). 

32. Mortgage bond. — Intra vires 
resolution of majority of debenture- 
holders. — Where a debenture bond is exe- 
cuted containing a provision that when at least 
three-fourths of the debenture-holders agree a 
modification may be made in their rights, such 
a modification is binding on every debenture- 
holder although one of them may consider that 
the modification has prejudiced him in his 
rights. — Creewel v. Johannesburg Turf Club 
(4 O.R. 236). 
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33. Procedure.— Domicilium citandi 

et executandi. — A company, registered and 
incorporated abroad, must, in an action for 
ejectment from land and declaration of rights, 
be summoned at the place where domicilivm 
citandi et executandi has been chosen by it, and 
not before the judge on circuit at trie place 
where the ground in dispute is situated. — The 
Pretoria Syndicate v. The Transvaal Loan and 
Mortgage Co. (1 O.R. 82). 

34. Lapsed shares.— Votes in respect 
of lapsed shares.— Interdict. -Prima 
facie cases. — Upon an application by a 
shareholder to have a rule nisi confirmed, 
pending action, restraining a company from 
carrying out a decision come to at a meeting 
called to alter the constitution of the company, 
on the ground that a sufficient number of 
shares, in terms of the trust deed, was not 
represented at the meeting, the company con- 
tended that the chairman voted in respect of 
lapsed shares which had become the property 
of the company, Held, that primd facie the 
chairman was not entitled to vote in virtue of 
lapsed shares, and that the rule niti be con- 
firmed pending action. — Deane v. Victoria 
Regina S. and C. Co. (3 S.A.R. 225). 

35. Tender.— Initialled cheque.— An 
intimation or assurance that in all probability 
a better price than that tendered may be ob- 
tained, and the deposition of a cheque initialled 
only for one day to show that the money for 
the higher tender has been deposited in the 
bank, does not constitute a tender. The chair- 
man of a meeting of shareholders, who has 
reason to fear that if such an intimation is more 
fully considered the consequent postponement 
may result in a tender already made being 
withdrawn, acts as if he is unwilling to put 
such an uncertain motion to the vote. Has a 
meeting of shareholders the right to consider 
any other proposals than those mentioned in 
the notice convening the meeting where the 
articles of association make no provision con- 
cerning the point ? Not decided. — Fritz 
Mosenthal v. The Liqvidators of the Nooitge- 
dacht Victoria Gold Mining Co., Ltd. (2 O.R. 55). 

36. Shares in company. Vide Shares. 

37. Liquidation of company ; procedure. 
Vide Procedure (47). 


3. Clause for compensation in concession. 
Vide Gold Law (3), (4) ; also Concession (3). 

4. Agent.— Sub-agentsettingupplea 
of compensation. — A sub-agent is not en- 
titled to plead to an action brought against 
him a set-otf or compensation of an amount 
which he alleges to be due to him from the 
agent of the principal, where at the time that 
he was acting as sub-agent he was aware that 
the plaintiff, and not the agent, was the 
principal. — Ferreira v. Zeiler (1 S.A.R. 189). 

5. Compensation clause in a concession does 
not give rise to a jvs retcntionis. Vide Con- 
cession (2). 

6. Compensation for damages. Vide 
Damages. 

7. Compensation for improvements by mala 
fide possessor. Vide Improvements (1). 

8. Compensation to claimholders for closing 
of proclaimed ground. Vide Damages (34). 

9. No compensation for improvements in 
absence of special provision in lease. Vide 
Lease (24). 


COMPENSATION. 

1. The Court has no power to order compen- 
sation out of the property of the thief upon 
his conviction. Vide Court (6). 

2. Claims for compensation arising from 
losses sustained during the war of indepen- 
dence (1881). Vide Court (7). 


CONCESSION. 

1. Digging* without a licence. — 
Gold mining concession.— Compen- 
sation.— Law Of 1875.— A person digging 
for gold on a proclaimed gold Held, under the 
Law of 1875, without a licence, is a wrong- 
doer. The gold mining concession granted 
by the Government, and confirmed by the 
Volksraad, provided that all diggers at pre- 
sent digging on the farm embraced by the 
concession shall be compensated. Held, that 
this did not entitle the diggers to peg out and 
work new claims on the farm, after trie grant- 
ing of the concession, and that they must be 
interdicted from so doing. — Gilbaua <Se Co. v. 
Walker and Others (1 S.A.R. 82). 

2. Compensation clause in a con- 
cession does not give rise to jus 
retentioms. — Where oy the terms of a 
concession compensation was to be paid to 
bond fide diggers on a farm over which the 
concession had been granted, Held, in an 
action by the concessionnaire and owner of the 
farm for ejectment, that the defendants, as 
diggers, had under the concession no right of 
retention or remaining on the farm until they 
had received the compensation to which they 
considered themselves entitled. — The Spitzkop 
Gold Mining Co. v. Silo, Stanley and Tate 
(2 S.A.R. 38). 

3. Compensation clause in a conces- 
sion entitles only to direct damage. 
—Plea of not being diggers within the 
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meaning 1 of the concession.— The Gov- 
ernment granted a concession to dig for gold, 
&c. , on the farm Spitzkop to the predecessors 
in title of the defendants. One of the con- 
ditions of the concession was that the conces- 
sionnaires should compensate all diggers then 
working on the farm for any direct damage 
which they might sustain through the grant- 
ing of the concession, and in the event of the 
concessionnaires not being able to come to an 
amicable agreement with such diggers as to 
the amount of such compensation, the Govern- 
ment was to fix the amount upon a fair and 
just principle of arbitration. The Govern- 
ment awarded £2649 to the plaintiffs, who 
were diggers on the farm. The plaintiffs sued 
for payment of the above-mentioned sum. 
Held, that the defendants could not then plead 
that the plaintiffs were not diggers, but ought 
to have taken this objection m the first in- 
stance, when the Government Commissioner 
was sitting as arbitrator. Held, further, that 
the plaintiffs were entitled to compensation 
only for direct damage caused by the granting 
of the concession, and not for indirect damage 
caused by the withdrawal of the proclamation 
of the farm. The Court therefore reduced 
the amount awarded by the Government, and 
gave judgment in favour of the plaintiffs for 
£900 and costs. — Boyne and Nightingale v. 
Spitzkop Gold Mining 6*0.(2 S.A.R. 93). 

4. Cancellation of concession.— 

Penalty. — The Government of the South 
African Republic on the 24th January, 1884, 
granted two concessions to Ebden on the farms 
Tweefontein and Waterval. Under these con- 
cessions, which were confirmed by the Volks- 
raad, Ebden acquired the exclusive right to 
exploit gold reefs on the said farms on pay- 
ment of £250 per annum on each farm. One 
of the provisions of the concessions was, that on 
non-fulfilment of any of the conditions therein 
contained all moneys paid by the concession- 
naire should be forfeited and the concessions 
should lapse. Ebden paid £500 on the 24th 
January, 1884, but failed to pay anything 
during the two following years. In March, 
1885, he ceded one-quarter interest in the con- 
cessions to Jones without the latter's know- 
ledge or consent. The Government instituted 
action against Ebden and Jones for cancella- 
tion of the concessions and payment of the 
money in arrear. Held, that although the 
concessions had been confirmed by the volks- 
raad, they were nevertheless merely contracts 
between the Government and the concession - 
naire, and that they did not ipso jure lapse on 
non-fulfilment of the conditions, but that the 
Government was justified in suing for their 
cancellation and for the payment of the money 
in arrear. Held, further, that no liability 
attached to the defendant Jones. — Bok, N.O., 
v. Ebden and Jones (2 S. A.R. 101). 

5. Compensation clause in a con- 
cession. — The gold concession granted to 
the respondents contained a clause providing 
that all diggers on the farm over which the 


concession was granted shall be entitled to 
compensation, and in case the concessionnaires 
and the diggers could not come to an agree- 
ment on the point, the Government shall fix 
the amount of compensation. The applicant, 
as digger, moved the Court for an order direct- 
ing the respondents to proceed to arbitration 
as to the amount of compensation. Held, the 
application must be refused, as there was no 
allegation that the applicant had applied to 
the Government to fix the amount of the 
compensation. — Stanley v. Goldschmidt & Co. 
(1 S.A.R. 155). 

6. Arbitration clause in a grant of a 
concession on a gold-bearing farm.— 
A certain deed or grant of concession contained 
a clause that the concessionnaires shall com- 
pensate and pay out to all bond fide diggers at 
present working on the farms Lisbon and 
Berlin, and whose rights are properly regis- 
tered, compensation for the direct loss which 
they may sustain through the granting of the 
concession ; and in the event of the conces- 
sionnaires being unable to arrive at a mutual 
settlement with the diggers now actually work- 
ing on the farms, the Government shall have 
the right to fix the compensation in accord- 
ance with a fair and just principle of arbi- 
tration. The plaintiffs sued for £6000 as 
compensation, to which claims the defendants 
raised the exception that the plaintiffs ought 
first to have applied to the Government. Held, 
that the exception was well taken. — Waterval 
Gold Mining Co. v. Owen and The Lisbon and 
Berlin G. M. Co. (1 S.A.R. 197). 


CONDICTIO INDEBITI. 

1. Payment under a mistake of law. 

— Where transfer dues had been paid under a 
mistake of law on the transfer of claims, it 
was held that they were not recoverable at 
suit of the party who had so paid them by 
mistake.— Booth v. The State (2 S. A.R. 259). 

2. Money paid in mistake.— Where 
one has in error paid to another for something 
of which not he himself but a third party has 
had the benefit, he has an action against such 
third party for refund of the money so paid. 
— Jamiesonv. Dunne (5 O.R. 21st June, 1898). 


CONDITION. 

1. Condition precedent. — Where th? 
appellant had agreed to return certain oxen, 
or their value, which he had exchanged for a 
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horse with the respondent, if the latter brought 
him the skin of the horse in case it should 
have died of horse-sickness, Held, that this 
was not a condition precedent, and that there 
being satisfactory evidence that the horse died 
of horse-sickness the respondent was entitled 
to sue for return of the oxen or their value, 
although he had failed to bring the horse's 
skin to appellant. — Perrin v. Potgieter (Kot. 
Tral. 61). 


2. Of 
estreat. 


not complied with; 
Vide Recognisance (3). 


CONNIVANCE. 

Vide Divorce. 


recognisance 


3. Illegal condition in a sale. —Trans- 
fer duty. — Plaintiff bought a farm at auction 
from the Government upon condition that he 
was not to pay transfer duty. He subsequently 
paid the purchase-price, in an action to com- 
pel transfer of the farm from the Government, 
Held, upon exception to the summons, that the 
condition under which the farm was sold was 
tainted with illegality, and that the exception 
was well taken. — Page v. Hudson (Kot. Tral. 
229). 

4. Unreasonable condition in way-bill. Vide 
Carrier (4). 

5. Unreasonable condition on travelling 
ticket ; validity of. Vide Carrier (5). 


CONDONATION. 

Vide Divorce. 


CONFESSION. 

1. Vide Evidence. 

2. Of accused. — Corroboration. — 
Sec. 124 of Criminal Procedure Act. 
Vide Criminal Procedure (37). 


CONJUGAL RIGHTS. 

1. Restitution of conjugal rights. 
DlVORCB. 


Vide 


CONSENSUS, 
l. Ad idem.— Proof of contract.— 

Where the plaintiff sought an order compelling 
the defendant to sign a certain notarial con- 
tract, but failed to satisfy the Court that the 
f>arties were ad idem, the Court granted abso- 
ution from the instance with costs. — Smith 
v. Prentice (3 S. A.R. 246). 


CONSENT. 

1. To judgment; foreign company; seques- 
tration ; estoppel. Vide Estoppel (4). 

2. By lessor to breach of contract debars 
him from suing for cancellation on that ground. 
Vide Lease (20). 


CONSIDERATION. 

1. Illegal consideration for a pro- 
missory note. Vide Promissory note 
(12). 

2. Consideration. — Refusal to buy 
shares. — Vendors' rights. — When a 
buyer of a refusal of shares in a company to 
be floated to develop certain claims had sub- 
sequently bought up all the vendors' interests, 
and become the owner of the claims upon 
which the company was to be floated, the 
Court held that he cannot recover the price 
he paid for the refusal on the ground that the 
company was not floated. He had considera- 
tion for his money. — Gray v. Natorp and 
Tamsen{SS.A.B,. 53). 

2a. Want of consideration ; promissory note 
by wife. Vide Provisional Sentence (22). 

3. No consideration ; holder of promissory 
note after due date. Vide Provisional 
Sentence (29). 

c 
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4. Liability on written undertaking. 

— When a person lias taken upon himself the 
payment of the debts of a third party he can 
be compelled in law to carry out his under- 
taking, even if it does not appear from his 
accepted offer, or from the summons, what the 
consideration was. — H. van Bcvgc, N.O., v. 
D. C. P. Coetzcc (I O.R. 314). 


CONTEMPT OP COURT. 

1. What amounts to contempt of 

court. — A paragraph in a newspaper con- 
taining iniproper reflections on the judge of 
the High Court in regard to his conduct in an 
application, which had been heard and de- 
emed by him, is a contempt of court, which 
may be inquired into and punished on sum- 
mary process. — In re Phelan (Kot. Tral. 5). 

2. Landdrost called upon to answer 
for contempt of court. --Rule nisi granted 
against a landdrost, calling upon him to show 
cause why he should not be dealt with accord- 
ing to law, on the ground of alleged contempt 
of an order of the Court. — In re Otto (1 S.A.R. 
112). 

3. Procedure. — Where the landdrost had 
inflicted a fine upon the Rev. Goddefroy for 
contempt of court in not disclosing the names 
of a certain committee in obedience to an order 
issued by him, the Court disallowed all the 
proceedings inasmuch as the Rev. Goddefroy 
had not had an opportunity of appearing to 
answer the application or of otherwise being 
heard.— Goddefroy v. The State (3 S.A.R. 113). 

4. Ex facie curiae.— Summary pro- 
cedure. — In an application for confirmation 
of a rule nisi calling upon the editor of a 
newspaper to show cause why he should not 
be dealt with for contempt of court, committed 
in an article reflecting upon the judges of the 
High Court, it was urged that contempt of 
court could not be committed ex facie curiae, 
nor could it be summarily dealt with under 
Roman -Dutch law. Held, that contempt of 
court could be committed ex facie curiae as 
well as in facie curiae and summarily punished. 
Held, further {per Kotze, C. J., and jorissen, J., 
Morice, J., diss.), that the article in question 
constituted a contempt. {Per Kotze, C. J., and 
Jorissen, J.) That a judge dealing with a case 
of contempt of court is not sitting in re svd 
sed aliend, and that the particular court con- 
cerned, and it alone, is to judge of and deal 
with the alleged contempt. — In re Dormer 
(4 S.A.R. 64). 

5. Oontemptofcourt.— Native cases. 
—Jurisdiction.— Law No. 4 of 1885.— 

No one can be punished for contempt of court 


unless an opportunity for defence is given, 
semblc except when he makes himself guilty 
of it in facie curiae. Thus, where a native 
was punished by a native commissioner for 
contempt of court, without an opportunity to 
defend himself, and the sentence was confirmed 
by the Superintendent of Natives, the conviction 
was quasned, the Court holding that Law No. 
4 of 1885 did not deprive the High Court of its 
jurisdiction in such a case. Where a field -cornet, 
without having the power thereto, had pun- 
ished a Kafir for contravention of the rinderpest 
regulations, the sentence was quashed by a 
judge in Chambers. — N'Kwaan v. Superin- 
tendent of Natives, D. J. Schoeman and J. A, 
Erasmus (4 O.R. 215). 

6. Contempt of court.— Exception. 
—Illegality of the Court. —Where the 

responsible editor of a daily paper endea- 
vours to explain a judgment of the Court 
by insinuating that one of the judges (in this 
case the Chief Justice) was aiming at the office 
of State Secretary, and writes that the public 
must seek some connection between the judg- 
ment and the existence of the afore-mentioned 
ambition, Held, that this constituted a con- 
tempt of court. Held, further, that notwith- 
standing the grounds for the decision in the 
Brown case, the Court was duly constituted, 
and an exception to that effect was overruled. 
— The State Attorney v. Dr. Engehnbvrg (4 
O.R. 105). 


CONTRACT. 

Accident, workmen, negligence, doctor's fees, 

33. 
Antenuptial contract. Vide Antenuptial 

Contract. 
Application for shares, repudiation, 36. 
Bailment, special conditions, 30. 
Beacons, settlement of, on adjoining farms, 

15. 
Breach of contract, damages for, 2, 8, 25. 
Building contract. Vide Building. 
Cancellation, damages, 43. 
Carrier, mails, 21. 

Lex loci contractus, 28. 

Cession of rights, condition, 34. 

Cheque, delay in presenting, 37. 

Collusion, 25. 

Company to be floated, share in, 23. 

Concession confirmed by Volksraad is a 

contract, 6. 
Condition precedent, 38. 
Consensus, proof of contract, 19. 
Consideration, 39. 
Damages for breach of contract, 2, 8, 25. 

cancellation of contract, 43. 

Deliver shares, promise to, 46. 
Delivery, what constitutes, 40. 
Dishonour of cheque, delay in presenting 

cheque, 37. 
Dismissal from volunteer corps, 3, 
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Doctor' s fees, liability for, accident to work- 
man, 33. 
Established, when contract established, 36. 
Estoppel by conduct, 25. 
Expiry of contract, computation of time, 32. 
Float, contract to, 18. 
Foreign usurious contract, 14. 
Full right of water, 42. 
Indorsement q.q., 45. 

International comity, foreign contract, 14. 
Interpretation of contract, 21, 23. 
Jurisdiction, contract beyond, arrest to 

found, 5. 
Knowledge in contract, 24, 41. 
- Lex loci contractus, carrier, 28. 
Mails, contract to carry, 21 . 
Mala fides, 41. 
Misrepresentation, 27, 47. 
Negligence, accident to workman, 33. 
Pledge of shares, 44. 
Pre-emption, right of, 24. 
Principal contract, modification of, liability 

of surety, 10. 
Prior contract. 24. 
Privity of contract, 26. 
Proof of contract, 19, 20. 
Proof of cession to defendant, 26. 
Prospecting contract is not a cession or lease, 

notarially drawn, 13. 

transferability of, 16. 

Vide Prospecting Con- 

tract. 

disposal of, 35. 

Railway contract, 40. 
Ratification of, 9. 

Repudiation before receipt of notice of allot- 

- meut, 36. 

Share in company to be floated, 23. 

application for, 36. 

Shares, pledge of, 44. 

promise to deliver, 46. 

Special conditions in contract of bailment, 

30. 
Specific performance, 4. 
Surety, liability of, modification in principal 
contract, 10. 

liability of, under verbal contract, 11. 

Time, computation of, 32. 
Underwriter of shares, liability, 47. 
Usurious foreign contract, 14. 

Verbal contract to establish suretyship, 11. 
Verbal or written, allegation in summons, 7 

17. 

12. 

proof of, 20. 

Volunteer corps, contract to raise, dismissal, 

3. 
Waiver. Vide Waiver. 
Water, full right of, 42. 
W r ritten or verbal contract, allegation in sum- 
mons, 7, 17. 
proof of, 20. 

1. Antenuptial contract. Vide Antenup- 
tial Contract. 

2. Damages for breach of contract under 
which a person had enlisted in a volunteer 
corps. Vide Volunteer Corps (l). 


3. Contract with the Government 
to raise a mounted corps, under Law 

of 1881. — Where F was under a contract 
with the Government to raise a corps of 
mounted police for the use of the State, such 
corps being equipped and quartered at the 
expense of the Government, and paid by the 
State, which, through the Commandant- 
General, had the direction and control of the 
corps, Held, on the disbandment of the corps 
by the Commandant-General, that F was not 
liable in an action for wrongful dismissal at 
suit of any member of the corps. — Femeira v. 
Bok and Felix (1 S.A.R. 24). 

4. Specific performance of a contract. Vide 
Specific Performance. 

5. To be performed beyond jurisdiction and 
made by persons residing ana being outside 
jurisdiction of the Court ; arrest to found 
jurisdiction. Vide Arrest (10). 

6. A concession is a contract although con- 
firmed by the Volksraad. Vide Concession (4). 

7. Where a plaintiff sues on a contract he 
must allege in his summons whether it is 
verbal or in writing ; Rule 11. Vide PROCE- 
DURE (12). 

8. Damages for breach of contract. Vide 
Damages. 

9. Subsequent ratification of a con- 
tract. — Subsequent ratification of a contract 
by the defendant held sufficient to render him 
liable. — Schultis v. Coleman, Rozenstein and 
«/«co6*(2S.A.R. 156). 

10. Liability of surety, where the principal 
makes an alteration in the contract for the 
performance of which the surety had entered 
into .the surety bond. Vide Surety (6). 

11. Verbal contract under which a surety 
bond was entered into can be proved at the 
trial. Vide Surety (6). 

12. Verbal contract.— Written con- 
tract. — Where, in the course of negotiations 
between plaintiff and defendant, the putting 
of an agreement into writing is spoken of, it 
will, in the absence of evidence to the con- 
trary, be presumed that the writing was 
merely required for the sake of greater secu- 
rity and proof. — Taylor and Claridge v. van 
Jaarsveld and Nellmapius (2 S.A.R. 137). 

13. A contract giving the right of prospect- 
ing for minerals is not a cession or lease and 
therefore need not be notarially drawn and 
registered. Vide Specific Performance (2) ; 
also Minerals (2). 

14. Foreign contract of a usurious 
nature. —International comity. — 
Where H entered into an agreement in Eng- 

c2 
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land with T to repay the latter double the 
amount of the money* lent by him to H, with 
interest at 8 per cent., the Court refused to 
enforce the agreement in the Transvaal, as 
being of an usurious and unconscionable 
nature, and contrary to the principles of 
Roman-Dutch law, and accordingly reduced 
the amount to the original sum borrowed, 
with interest at 8 per cent. The Court is not 
bound by international comity to enforce 
foreign contracts or judgments which violate 
the policy of the law of the land. Weatherley 
v. Weatherley (Kot. Tral. 83) followed.— Taylor 
v. -#otfard(2S.A.R. 78). 

15. Professing to be a settlement as to the 
beacons of adjoining farms, but endangering 
the rights of third parties. Vide Settle- 
ment (1). 

16. Transferability of contract ; nature of 
contract. Vide Prospecting Contract (2). 

17. Written or verbal contract; summons. 
Vide Procedure (26). 

18. Contract to float.— Meaning 1 of 
contract. — Breach. — Where V entered 
into a contract with the P Syndicate to float 
their property, undertaking to pay £5000 in a 
month and £8000 three months thereafter to 
the owners, and secure certain other shares to 
the P Syndicate, and V, failing to find any 
substantial parties to take over his contract, 
formed a local syndicate and secured sufficient 
subscriptions to ensure payment of the £5000, 
but not of the £8000, and the P Syndicate 
refused to carry out the contract, Held, that 
the flotation syndicate formed by V did not 
fulfil the requirements of the contract to float, 
and that the P Syndicate was entitled to con- 
sider that V had committed a breach of con- 
tract, and refused to order the P Syndicate to 
perform the contract. — Vogelman v. Bantjes 
and Others (3 S.A.R. 200). 

19. Consensus.— Ad idem.— Proof of 

contract. — Where the plaintiff sought an 
order compelling the defendant to sign a 
certain notarial contract, but failed to satisfy 
the Court that the parties were ad idem, the 
Court granted absolution from the instance 
with costs. — Smith v. Prentice (3 S.A.R. 246). 

20. Written and verbal contract.— 

Proof of.— Wherein a suit for certain sums 
of money and an account plaintiff claimed that 
a verbal and a written contract were to be 
taken together, and the defendant contended 
that the written superseded the verbal con- 
tract, the Court was not satisfied with the 
defence set up by the defendant, and held 
that in the absence of satisfactory proof on 
the part of the plaintiff absolution from, the 
instance with costs must be given. — McQueen 
v. C/ar& (3 S.A.R. 269). 

21. Contract to carry mails.— Inter- 
pretation.— Where in an action for the 


performance of a contract entered into between 
two post contractors for the conveyance of 
mails and passengers, &e. , between Kimberley 
and Pretoria, and which contained a provision 
that, should a railway be constructed over 
any part of the route during the continuance 
of the contract, any consequent shortening of 
the distance should be for the joint advantage 
of each party performing the service for one- 
half of the way, upon the basis of payment 
provided in the agreement, the defendants 
claimed, upon the completion of the railway 
from Kimberley to Fourteen Streams, to be 
allowed only to run their coaches to a point 
half-way between Fourteen Streams and Pre- 
toria, the Court held that under the agreement 
each party should run to Klerksdorp as before, 
but that the defendants' advantage from the 
shorter route should be counterbalanced by a 
proportionate diminution of plaintiffs' payment 
to defendants as settled by the agreement. — 
Hey 8 do Co. v. Gibson Brothers (3 S.A.R. 260). 

• 

22. Building contract. Vide Building (3). 

23. Share in company to be floated. 
— Interpretation.— The defendant, a share- 
holder in the S. A. L. and E. Co., gave the 
following document to a certain L : " Here- 
with I cede and transfer to Mr. Ryno J. Louw 
or order certain 5000 shares in various com- 
panies to be floated by the S. A. L. and E. Co. 
on the property belonging to the said com- 
pany. " L ceded this document to the plaintiff. 
The S. A. L. and E. Co. floated only one 
company, viz. , the P. W. G. M. Co. , and then 
made over all its assets to the T. Co. for 
£33,333 and 450,000 shares in the said T. Co. 
The defendant tendered 8000 shares in the 
P. W. G. M. Co., which, however, did not 
satisfy the plaintiff. Held, that the plaintiff 
was not entitled to claim any shares in the T. 
Co. — Keet v. van der Merwe (4 S.A.R. 20). 

24. Knowledge in contract.— Right 
of pre-emption. — Prior contract. — 
Where in a suit for cancellation of a contract 
of lease of a farm in j>erpetiio on the ground of 
the existence of a prior contract giving plain- 
tiff the first refusal in the event of sale, it 
was contended that the right of retraction or 

Ere-emption had lapsed because no offer had 
een made by plaintiff to take over the second 
contract, Held, that as the second contract 
had been made by defendant F with defend- 
ants J and L with full knowledge of the first 
contract, plaintiffs had a right of pre-emption 
or retraction, and were entitled to have F's 
contract of perpetual lease cancelled with costs. 
Transvaal Silver Mines v. Jacobs, Legrange 
andFox(4S.A.K. 116). 

25. Breach of contract. — Estoppel 
by conduct.— Collusion.— Damages.— 
Where in an action for performance of a cer- 
tain contract and for damages, it appeared that 
P and S had a contract with D to rent a farm 
for £10 monthly with option to buy for £2000, 
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and P and S surveyed and sold erven on a por- 
tion of the farm provisionally, and S tendered 
the rent to D on due date, who made an ap- 
pointment for the following day and then 
declared the lease forfeited for non-paynient 
of rent, Held, that there had been a breach 
of the lease by D, and gave S election between 
cancellation of lease and £600 damages to be 
paid by D or specific performance of the con- 
tract and £600 damages to be paid by D. — 
van der Spuy v. Erasmus (4 S. A.R. 171). 

26. Privity of contract.— No proof 
of cession to defendant.— Where in an 
action for cancellation of a contract and £5000 
damages, instituted by J, the owner of a certain 
farm, against the K. R. Company, which had 
been engaged in prospecting the farm, and 
which had neglected to pay the mijnpacht 
dues and in other ways neglected to fulhl the 
conditions of a contract J had made with B for 
the prospecting of the said farm, it appeared 
that no cession of B's contract to the K. R. 
Company, had been registered, nor had notice 
of such cession been given to J, and no cession 
was produced to the Court, Held, that sufficient 
proof of the cession of the contract to the de- 
fendant company had not been given, that 
there existed no privity of contract between 
plaintiff and defendant company, and granted 
atmolution from the instance accordingly with 
costs. — Joubert v. Komatie River G. M. Co. 
(4S.A.R. 225). 

27. Misrepresentation. — Cancella- 
tion. — Where in a suit for repayment of 
money invested in a company and cancellation 
of a contract, it appeared that plaintiff was 
induced by defendant's representations, that a 
working capital of £60,000 had been paid up 
and was in his hands, to invest in defendant s 
company, whereas this amount had only been 
subscribed and only £15,000 paid up, Held, 
that this was a material misrepresentation, 
and entitled plaintiff to repayment of the 
money invested and cancellation of the con- 
tract, and gave judgment accordingly with 
costs. — Ameshoff v. Francken (4 S.A.K. 229). 

28. Vide WAIVER (2). 

29. The lex loci contractus applies 
in a dispute regarding the liability of 
a carrier for damage to goods con- 
veyed by him from one country to 

another. — A foreign railway company, which 
has a provision in its regulations that goods 
conveyed by it became subject to the laws of 
the S. A. Republic the moment they came over 
the borders of this country, is bound, if it 
relies on this provision to avoid liability for 
damage, to show that the other party to the 
contract was aware of this provision when the 
agreement between them was entered into. — 
Cape Colonial Government Railways v. E. K. 
Green ds Co. (1 O.R. 320). 

30. Bailment.— Special conditions.— 
K handed over to B sixteen young oxen in 


September, 1895, for a period of twelve months 
on the understanding that B should break in 
and use these oxen and hand them back at the 
end of the said period, and if any of the oxen 
should have been accidentally killed or have 
been injured or should have died, immaterial 
in what way, B should deliver others of the 
same value. In December, 1896, fourteen of 
the oxen died of rinderpest and one was killed 
by accident. B refused to give other oxen in 
the place of those which had died from rindet- 
pest, on the ground that it was impossible for 
trim owing to the Rinderpest Regulations in 
force to return the oxen to K's farm at the 
conclusion of the twelve months, and that the 
oxen died shortly after without any fault on 
his side. Held, that these facts were not 
sufficient to discharge the liability of B. — 
Kirstein v. Brink (6 O.R). 

31. Vide Prospecting Contract. 

32. Expiry of contract.— Computa- 
tion of time.— Naturaliter and Oivi- 

liter. — A contract was entered into on the*24th 
July, 1893, whereby B sold to C the mineral 
rights of a certain piece of ground laid out as a 
township. B undertook to deliver to C within 
a specified time the licences for claims or re/ - 
gunningen on the ground ; but the contract 
provided further that should B, by circum- 
stances beyond his control, not bo able to 
obtain such licences or grants (rergunningen) 
from the Government and deliver them to C 
within ten days, then the contract would 
wholly lapse and be null and void. The said 
period of ten days was by mutual consent 
extended by two months after expiry of the 
ten days. On the 3rd October, 1893, the appro- 
val of the Government was obtained, ana on 
the 4th October, 1893, B obtained the licences. 
The Court held, that taking the most favourable 
computation for C {<le momento in momentum) in 
the absence of any allegation of delay on the 
part of B, the contract bad already lapsed on 
the morning of the 4th October, 1893, when B 
obtained the licences. — J. P. Crcgoe v. 
Beznidenhout, jun., and The Lark Syndicate 
(4 O.R. 126). 

33. Accident. — Workman. — Negil- 
ffence.— Doctor's fees. — A doctor who, 

shortly after an accident met with by an 
employee in a company during his work, is 
called in on the instructions of one of the 
directors of the company to render assistance, 
and who without specially being instructed to 
do so continues subsequently to attend the 
case, is entitled to receive payment for his 
services from the company, wnere it is proved 
that the managing director of the company 
approved the action of the said director. — 
Argus Printing and Publishing Co. v. Dr. van 
Niekerk (2 O.R. 40). 

34. Cession of rights. —Condition of 
"Flotation, sale or otherwise."— Dis- 
posal of prospecting rights,— A made 
an agreement with B, by which he ceded to 13 
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certain prospecting rights on certain property 
for a certain sum in cash, and for a further 
amount in shares on flotation, sale or other- 
wise of the property. B subsequently ceded 
all his rights to C as " trustee " for a company 
to be floated, and the company was subsequently 
floated. The Court held that a dealing with 
the property such as was contemplated in the 
summons between A and B had taken place, 
and that A was entitled to claim from B the 
money and shares stipulated for. — Sacke and 
Saenger v. Sckuler (3 O.R. 92). 

35. Prospecting contract.— Cession 
of.— Disposal or claims.— The plaintiff 
entered into a notarial contract with the 
defendant, by which he made over, in favour 
of the defendant, for an indefinite period, the 
exclusive right to prospect for gold on certain 
seventy claims belonging to him. Under the 
fourth clause of said contract the defendant 
had the exclusive right to purchase the said 
claims, to sell them, to float them into a com- 
pany with limited liability, or otherwise to 
dispose of them, provided that upon such pur- 
chase, sale, flotation or otherwise, he should 
be bound to pay to the plaintiff £100 per claim 
or 100 shares in the company floated on the 
said claims. On the 26th October, 1895, the 
defendant, for value received, ceded all his 
right, title, and interest in the said contract 
as well as all his obligations thereunder to 
Creewell, Taylor, and Neumann & Co. On 
the 29th October, 1895, Creewell ceded his 
undivided one-third interest therein to the 
Klerksdorp Proprietary Mines, Ltd. It was 
also agreed that Taylor and Neumann & Co. 
should likewise cede their rights to the same 
company. The plaintiff now sued for £7000 
or 7000 shares in the said company. Held 
(Morice, J., dissenting), that there had been a 
disposal of the claims within the meaning of 
clause 4 of the contract, and that there must 
be judgment in favour of the plaintiff with 
costs. Sacke and Saenger v. Schuler followed. 
—Jooste v. Carlis (3 O.R. 120). 

36. Application for shares. —Repu- 
diation oefore receipt of notice of 
allotment. —When binding" contract 
established. — An offer made by letter, al- 
though accepted by the person to whom it is 
made, does not establish a contract until the 
acceptance has come to the knowledge of the 
offerer, or at any rate until an answer by 
means of a posted letter has been sent to the 
latter. T applied for 500 shares in the F 
Company, ana paid £250 on application to 
S & S, agents in Pretoria of the company. 
On the 18th February the directors allotted 
the entire number of 500 shares to T. On the 
19th T wrote to S & S repudiating the shares 
and claiming the £250 back. On the same 
day, but after T had written to S & S, the 
secretary of the company wrote to T inform- 
ing him that the 500 shares had been allotted 
to him. T refused to accept them and denied 
liability. In an action by the company it was 


held (1) that S & S being the Pretoria agents 
of the company, notice of repudiation given to 
them was equivalent to notice to the company, 
and (2) that as T had repudiated the snares 
before he received notice of the allotment to 
him, and even before the letter containing the 
notice of allotment was posted, there was no 
binding contract between him and the com- 
pany to take the shares, and judgment was 
given in his favour with costs. — Fern Gold 
Mining Co. v. Tobias (3 S.A.R. 134). 

37. Delay in presenting cheque for 
payment. — Dishonour of cheque. — 

Where,' in a suit for £2000— being price of a 
farm — an agreement was proved that a bank 
should honour a cheque drawn by J, the pur- 
chaser, for the purchase-price upon tender of 
transfer, and the purchaser drew the cheque 
and haifided it over to the seller, and where the 
seller neglected to present the cheque for six 
months and the bank meanwhile ^ave notice 
to purchaser that it disclaimed liability on the 
cheque as the farm had depreciated, and the 
cheque was dishonoured when presented, the 
Court held that the cheque was not presented 
within a reasonable time, that when any cause 
operated to the prejudice of a party interested 
default could be inferred without notice, and 
gave judgment in favour of the bank. — Cronje 
v. Standard Bank and Jooste (4 S.A.R. 143). 

38. Condition precedent.— Where the 
appellant had agreed to return certain oxen, 
or their value, which he had exchanged for a 
horse with the respondent, if the latter brought 
him the skin of the horse in case it should 
have died of horse-sickness, Held, that this 
was not a condition precedent, and that there 
being satisfactory evidence that the horse died 
of horse-sickness the respondent was entitled 
to sue for return of the oxen or their value, 
although he had failed to bring the horse's 
skin to appellant. — Pemn v. Potgieter (Kot. 
Tral. 61). 

39. Liability on written undertak- 
ing 1 .— Consideration.— When a person has 
taken upon himself the payment of the debts 
of a third party, he can be compelled in law to 
carry out his undertaking, even if it does not 
appear from his accepted otter, or from the 
summons, what the consideration was. — H. 
van Be age, N.O., v. D. C. P. Coetzee (1 O.R. 
314). 

40. What constitutes delivery. — 
Ownership. — Railway contract. — W 

made a contract with Verwey, the chief engi- 
neer of the Netherlands Railway Co., for the 
construction of a railway line, which contract 
contained a stipulation that all plant and 
material brought by W on to the site of the 
railway works for the purposes of the construc- 
tion should, during the time of the construc- 
tion and until everything had been delivered 
up, be the property of the railway company, 
and should on no account be removed or used 
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for any other purpose without the consent in 
writing of the engineer. Under this agree- 
ment certain goods were brought on to the 
railway works, where they were attached by 
M in execution of a judgment obtained against 
W. Held (reversing the j udgment of Morice, J . , 
in Chambers), that there had been delivery 
of the goods to the railway company and that 
they were thus not liable to attachment. — 
Venvey, N.O., v. Malcomess do Co. (4 S.A.R. 
178). 


41. Knowledge is contract. —Mala 

fides. — The farm filandsfontein was divided 
into two portions, viz., "S and J" and "G." 
The plaintiffs' predecessor took out licences to 

Eeg claims on tlie S and J portion of the farm, 
ut not knowing exactly where the boundary 
line was, lagged the claims on the (J portion. 
Licences were regularly paid on these claims, 
which were also duly amalgamated. Subse- 
quently Hallott became aware of the irregu- 
larity, and pegged the claims knowing that 
they belonged to the plaintiffs. The Court 
held that a person who, knowing better and 
being fully acquainted with the circumstances, 
disturbs another person in his possession of 
claims simply because of an informality or mis- 
description in the licences, cannot be allowed 
to take advantage of such informality or mis- 
description where it appears that the person 
in possession has acted bond fide, and con- 
sequently awarded the claims to the plain- 
tiffs. — S. Syndicate v. John Ballott G. M. Co' 
(4S.A.R. 4). 

42. Full right of water.— Where the 
lessor guaranteed the lessee the full right of 
water for a mill during the lease, it was held 
by the majority of the Court on appeal that 
the words "full right of water ' meant 
"sufficient water for the mill." — Muir v. 
Bower(2S.A.R. 160). 

43. Cancellation.— Damages.— Where 

the predecessor in title of the defendants 
leased certain land to the plaintiff' and guaran- 
teed "the full right of water" (interpreted 
by the Court in Muir v. Bower to mean suffi- 
cient water for the mill, vide supra) for a 
certain mill during the lease, and the plaintiff* 
sued the defendants for damages for the non- 
fulfilment of the said guarantee, and the de- 
fendants proved that they were not responsible 
for the want of sufficient water, the Court 
gave judgment in their favour with costs. 
The Court, further, gave judgment in favour 
of the defendants on a claim in reconvention 
for rent in arrear, and also for £200 damages 
for the non-fulfilment by the plaintiff of his 
obligations under the lease, and for cancella- 
tfon of the lease. — Bower v. Dow & Co, (2 
S.A.R. 175). 

44. Pledge of shares.— Payment. — 
Transfer of shares by lender.— Where 

a loan has been contracted, and shares given 
as security have been transferred by the 


lender to the name of a third party without 
value passing, the Court held tnat such 
transfer cannot be considered as payment. 
The lender may still sue on the original debt 
and have the shares declared executable. 
— Rocher v. van Rossem (3 S.A.R. 83). 

45. Indorsement, q.q.— A promise to 

buy and pay for shares on receipt of scrip 
means on receipt of scrip in good order. The 
delivery of share scrip indorsed by the plain- 
tiff* q.q. held not to be a fulfilment of an 
agreement to deliver such share scrip. — Cohen 
v. Warre Smith (2 S.A.R. 223, 1888). 

46. Promise to deliver shares. — A 

promise to deliver a certain number of shares 
in a company immediately on flotation binds 
the promissor to deliver clear and unconditional 
shaies, and he cannot after flotation rid him- 
self of his liability by offering shares which 
are not negotiable until after the expiration 
of a certain period. — G. A. Roth v. Barmi E. 
Oppenheim (H. 175, 1893). 

47. Underwriter of shares. — Lia- 
bility. — Misrepresentation. — Under- 
writer of shares in a company before flotation, 
who signed under the impression derived from 
third parties that the whole guarantee would 
not be called up, cannot be allowed to refuse 
to take up the full amount he had under- 
taken to pay, unless he could prove that false 
representations had been maue to him. The 
omission to state in the prospectus that the 
capital had been underwritten is not such a 
misrepresentation. A statement by a clerk 
employed in another part of the business of a 
provisional director is not such a misrepresen- 
tation. — Macrae and Nicolay v. Mathysen 
(3S.A.R. 72). 


CONTRACTOR. 

l. Sub-contractor.— Detailed state- 
ment.— A sub-contractor for piece-work, who 
had during the execution of the work received, 
payment from the contractor (locator operis), 
was, on institution of an action for payment 
of the completed work, held under the circum- 
stances or the case not bound to submit a 
detailed statement of what had been received 
him during the execution of the work. — 
Reid v. Halliburton <t- Co. (I O.K. 23). 
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CONVEYANCER, 
l. Admission of conveyancer.— Th 

applicant had passed the First Class Law 
Examination. He had not passed an exami- 
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nation in conveyancing, nor had he the status 
of a foreign conveyancer. Held, that he could 
not be admitted as a conveyancer, but must be 
referred to the Board of Examiners to pass the 
examination required by law. — Ex parte W. 
de R. Cani^ius (6 O.R.). 

2. Practice.— Conveyancer.— Admis- 
sion.- Advocate of the Cape Colony.— 

Applicant was an advocate of the High Court 
of Cane Colony, and as such entitled to prac- 
tise tliere as conveyancer. He was admitted 
as a conveyancer of this Court, subject to 
passing a supplementary examination in local 
laws having reference to transfers and bonds. — 
ExpaHe J. de V. Boos (4 O.R. 353). 

3. Sec. 2 of the 75th Rule of Court'. — 
Conveyancer.— Admission of convey- 
ancer. — An attorney and notary cannot be 
admitted as a conveyancer on the ground that 
he has passed the entrance examination men- 
tioned in the 75th Rule of Court. The applicant 
was granted permission to enter for his con- 
veyancer's examination. — Ex parte G. G. 
Fitzpatrick (2 O.R. 26). 

4. Practice. —Notary and convey- 
ancer. — Admission— An attorney former- 
ly an advocate, who has been admitted as an 
attorney under sec. 4 of the 75th Rule of Court, 
will be admitted as a notary after having 
passed an examination in that branch before 
examiners appointed by the Court. Aw the 
applicant was not a foreign conveyancer he 
was ordered to apply to the Board of Exami- 
ners under Law No. 3 of 1873 for examination 
as conveyancer. — Ex parte C. H. Mnllins (2 
O.R. 111). 


CONVICTION. 

1. Landdrost acting as Public Prosecutor. 
Vide Landdrost (4). 

2. Conviction for assault pending in review. 
Vide Assault (2). 

3 The Court has no power upon conviction 
of thief to order compensation out of his pro- 
perty. Vide Court (6). 

4. Conviction quashed on proof that there 
was no connection between the crime and 
the convicted person. Vide Criminal Pro- 
cedure (29). 

5. Conviction of murder quashed owing to 
doctor's certificate not having been sworn to, 
and it was not proved that doctor was either 
dead or could not be found. Vide CRIMINAL 

Procedure (30). 


CORPORATION. 

1. Ultra "vires.— Termination of the 
existence of a corporation.— A corpora- 
tion cannot terminate its own existence by 
joining another corporation so as to form a 
new corporation without the consent of all the 
members. And those members who have not 
consented, however few they may be, continue 
to form the old corporation, and may even 
subsequently receive back those who had con- 
sented to form such new corporation. A 
majority can only bind the minority in every- 
thing that lies within the scope and object 
of the corporation. — The Nederdeutsche Her- 
vormde Kerk v. The NederdeuUche Hervormde 
or Gereformeerde Kerk (10 C.L.J. 327, 1892-93 ; 
H. 69). 

2. Corporation.— A person in law.— 
The Johannesburg' public library con- 
sidered as such.— Tliere is nothing in the 
common law nor in the local legislation to 
prevent persons from forming an association 
for public purposes, as, for instance, a public 
library, ana from giving to such associations a 
personalty in law. — The Committee of the Johan- 
nesburg Public Library v. Spence (5 O.R. 5th 
and 25th April, 1898). 


CORPSE. 
l. Corpse no part of the estate of 

the deceased.— Where the executors testa- 
mentary asked the Court for permission to 
remove the corpse of the deceased from the 
place where it nad at first been buried, the 
Court refused such permission on the ground 
that the executors had no right to the corpse, 
as it did not belong to the estate. — Execntor 
Klinkenberg v. Lade man (5 O.R. April 26th). 


COSTS. 

« 

Advocates, costs of two, in pro deo case, 18. 

costs of separate, disallowed, 23. 

Affidavits, filing of, 36. 
All costs, meaning of, 28. 
Appeal, costs of, 10, 29, 32. 

costs of court below, 31. 

Attorney, costs of attendance in court, 17. 
Attorney and client's costs disallowed, I. 

fraud, 11. 

Bill of costs, provisional sentence on, 4. 
Company, costs of service of summons on 

directors of unincorporated comj>any, 16. 
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Consultation fees disallowed, 3. 
Discretion as to costs, 6, 7, 19, 30. 

each party ordered to pay his 

own costs, 20. 
Election, opposition to, costs, 2, 35, 36. 
Estate, costs out of, 21. 
Fraud, attorney and client's costs, 11. 
Landdrost's discretion as to costs, 6, 7. 

liability for costs, 34. 

Liability for costs of person instituting legal 

proceedings, 5. 
No order as, to costs, 20. 
Notice of taxation, 37. 
Plaintiff as witness, costs, Id. 
Provisional sentence on a bill of costs, 4, 39. 
Revision, surveyor's fees, 24. 
Rule nisi withdrawn, costs of, 41. 
Security for costs, 2, 8, 9, 27, 33. 
Separation proceeding, costs of wife, 13. 
Sequestration, costs of, 26. 
Successful party entitled to costs, 7, 14, 19. 
Summons, costs of, tender, 12. 

costs of service of, on directors of 

unincorporated company, 16. 
Surveyor's fees in party and party bill of 

costs, 24. 
Taxation, 37. Vide Taxation. 
Tender, costs of summons, 12. 
Wages included in costs in sec. 21, cb. 5, of 

Law No. 13 of 1880, 40. 
Witness, plaintiff as, costs, 15. 
Witness' fees, superfluous evidence, 25. 

1. Attorney and client.— Where in an 
action the facts were similar to the action and 
facts in a previous cafte between the same 
parties, the Court ruled that in the present 
case no costs as between attorney and client 
shall be allowed to the attorney of the plain- 
tiff', on the ground that there was no necessity 
to make a separate trial case of this matter, 
which could, and ought to, have been tried 
with the previous case. — Uys v. Vos (Kot. 
Tral. 57). 

2. Security for costs to be given by 

a foreigner. — The Court ruled that security 
for costs must be given by the plaintiff', a 
peregrinus.—van Blerk v. Hollins ds Holder 
(Kot. Tral. 128) ; vide also infra .(8), (9). 

3. For consultation.— Fees for consul- 
tation between counsel on the same side in an 
appeal case will not be allowed as between 
party and party. — Pottltney v. The Master 
(Kot. Tral. 200). 

4. Provisional sentence on a bill of costs. 
Vide Provisional Sentence (7). 

5. Liability for costs of person giving man- 
date to institute legal proceedings. Vide 
Plea (12). 

6. Discretion as to costs.— The discre- 
tion of a landdrost, with respect to the 
granting or refusing qf costs, is a judicial and 
not an arbitrary one. Where a landdrost 


dismissed the plaintiff's claim against the 
defendant, but ordered the latter to pay the 
costs of suit, Held, that the landdrost had 
exercised his discretion arbitrarily. — Malan 
v. Hoffman (1 S.A.R. 39); vide also Appeal 
(49). 

7. A landdrost cannot condemn a successful 
party in the costs of suit. — Rocher v. Grimbeek 
(1 S.A.R. 79). 

8. Security for costs when plaintiff 

is a foreigner.— A defendant is entitled to 
ask security from a foreign plaintiff for costs 
in convention and for his counter-claim in re- 
convention. — Taylor v. Merrington (2 S.A.R. 
30). 

9. Security for costs.— Incola.— 

Where application was made to compel the 
plaintiff in a case to give security for costs, 
and it was not shown to the satisfaction of 
the Court that he was not an incola, the 
Court refused to order him to give security. — 
Henning v. Browning {2 S.A.R. 174). 

10. Of appeal. — A material alteration on 
appeal of a judgment appealed from will carry 
costs of appeal. — Ismad Mamojee ds Co. v. du 
Pn?e*(2S.A.R. 42). 

11. Between attorney and client 
awarded when the defendant had 
been guilty of fraudulent dealings. 
Vide Fraud (3). 

12. Of summons.— Letter of demand. 

—Tender.— Where a letter of demand was 
posted, but not received by the defendant, 
and a summons was issued, on receipt of 
which the defendant tendered the sum claimed, 
the plaintiff was held not entitled to the costs 
of the summons. A letter duly posted is pre- 
sumed to have reached its destination. This 
presumption may be rebutted. — Essack v. 
Smith{2S.A.R. 243). 

13. Costs incurred by wife in separation 
proceedings. Vide Separation (1). 

14. Winning party.— The winning party 
entitled to costs unless the circumstances 
necesvsitate a departure from that rule. — H. 
Beukes v. H. J. Neethling (H. 216). 

15. Drunkenness.— Witness* fees.— 
Restitutio in integrum.— Restitutio in 

integrum granted to a major against an act 
committed while in a state of drunkenness, 
and not knowing what he did, to which con- 
dition the other party had misled him. Plain- 
tiff declared to be entitled to his costs as 
material witness. — L. B. Konitsky v. L. 
Freeman (H. 135, 1893). 

16. Costs of service of summons on directors 
of an incorporated company. Vide Com- 
pany (7). 
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17. Taxation of attorney's costs.— 
Attendances in court.— Where an attor- 
ney had charged for attendance in court for 
all the days on which an appeal had been 
upon the roll, and also for the day upon which 
the appeal was actually heard, and the taxing 
officer had disallowed all such items, the 
Court held, in revision, that attorneys were 
entitled to charge for attendance in court 
only for the first day upon which the case has 
been placed upon the roll in any term or terms, 
and also for the day on which the appeal was 
actually heard. — Longdenx. Rosenfels{4 S. A. R. 
3). 

18. Between attorney and clients.— 
Consent to pay. — Taxation. — Revi- 
sion. — Pro deo case. — Where in a suit pro 
deo in which defendant had consented to judg- 
ment, it appeared that the plaintiff had em- 

})loyed two advocates, and the taxing master 
iaa refused to allow costs for more than one 
advocate, the Court held that as defendant 
had agreed to pay costs not only as between 
party and party, but also as between attorney 
and client, the fee for the second advocate 
should l»e allowed. — Douglas v. Robinson (4 
S.A.R. 120). 

19. Costs go to winning side. —Where 

in an appeal from a landdrost's court it ap- 
peared that the landdrost had allowed plain- 
tiff £1, 4s., a portion of his claim, but con- 
demned him to pay his own costs, the Court 
held that as the landdrost's decision was in 
plaintiff's favour he was entitled to his costs, 
and amended the landdrost's decision into 
judgment for plaintiff for £1, 4s. with costs. — 
Kay v. Newman (4 S.A.R. 155). 

20. Each party ordered to pay his own costs. 
Vide Lease (25). 

21. Paid by estate.— Estate ordered to 
pay the costs of an application against the 
liquidators, although the application had never 
been placed on the roll, as before this could 
be done the prayer contained in the applica- 
tion was complied with. — D. Fraser, N. 0. , v. 
Liquidators of the Britannic Gold Mining Co. 
(1 O.R. 170). 

22. Election of member of municipal 

council.— Costs.— A member of the Sani- 
tary Board of Johannesburg must be an inhabit- 
ant of the ward represented by him. On an 
election bein^ declared void on the ground of 
the non -qualification of the person elected, the 
opposing candidate who secured the minority 
of votes is not entitled to be declared elected. 
The sanitary board ordered to pay the costs of 
opposition on an election of a member being 
declared void owing to non -qualification. — 
J. H. Abel v. A. H. Reid and The Sanitary 
Board of Johannesburg (1 O.R. 64). 

23. Costs. — Taxation. — Advocate's 

fees. — Where several defendants, summoned 
in their capacity as members of a syndicate, 


had appointed different advocates, the same 
attorney acting for all, the Court refused to 
allow the filing of separate bills of costs, as in 
law they form one oody, and therefore are 
entitled only as one persona to costs. As, 
however, separate summonses had been served 
on the defendants the Court allowed the appli- 
cants certain costs up to the date of the plea, 
these costs being necessitated by the way in 
which service had been made. — Siveiwight v, 
Meyer (1 O.R. 75). 

i 

24. Costs. — Revision. — Surveyor's 
fees.— Party and party.— A taxed item of 

£434, 17s. appearing in a bill of costs between 
party and party, as being the charge for a 
surveyor's diagram, which the defendant com- 
pany had caused to be prepared for the pur- 
poses of the case of Meyer v. Johannesburg 
JVatertvorks, was ordered to be taxed down to 
£78, 15s. — Meyer v. Johannesburg Waterworks 
(1 O.R. 76). 

25. Witness* fees.— Superfluous Evi- 
dence. — In an action in which G and others 
were defendants, the evidence of G was taken, 
but the Court found it superfluous to hear the 
evidence of the other defendants. At the re- 
quest of counsel the costs of all the defend- 
ants as witnesses were certified. — Froude v. 
Greyling, e.a. (6 O.R.). 

26. Of sequestration. Vide Insolvency 

(46). 

27. Security for costs by foreign 

plaintiff. — Where there are several plaintiffs, 
and one of them possesses fixed property in 
this country, the other plaintiff's, who are 
foreigners and who have no fixed property in 
this country, are not freed from their obliga- 
tion to give security for costs. — Tarbutt and 
Quentin v. Saltmarshe and Others (5 O.R. ; 
15 C.L.J. 214). 

28. Bill of costs -Meaning of "all 

costs." — Where parties in a deed of sub-, 
mission to arbitration agree that the losing 
party shall pay all costs according to tariff of 
the High Court, this does not include costs as 
between attorney and client. These must be 
expressly stated. — Klcynltans v. Kerksraad 
Ned. Herv. Kerk and Others (4 O.R. 356). 

29. Appeal costs, when allowed to appellant. 
Vide Agent (29). 

30. Summons for balance of salary. 
— Tender. — Costs. — The landdrost not 
entitled to give an arbitrary ruling as to costs 
in an action.— Gauf v. Rothschild (3 O.R. 113). 

31. Right of appeal. — Payment of costs of 
court below. Vide Appeal (16). 

32. Appeal. — Notice of appeal. — 
Costs. — Law No. 11 of 1892, sec. 

89. — Unless the respondent is given notice 
of setting down for liearing of a case on 
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appeal according to sec. 89 of Law No. 11 of 
1892, the appellant is not liable for any costs 
incurred by respondent to defend the case, in 
case the appellant does not proceed with the 
appeal within the fixed time. — Rocha v. 
Hamburg (5 O.R., 18th April, 1898). 

33. Appeal.— Security.— Sees. 59 and 
85, Law No. 11 of 1892.— In case of 
appeal in civil cases security must be given 
not only for the capital and costs in the lower 
court, but for costs of appeal as well. — van der 
Merwe v. Geldenhuis (5 O.R. 24th May, 1898). 

34. Personal liability for costs. — 
Admission of agent. — Landdrost not 

competent to demand production of certificate 
of good conduct from an agent applying for 
his licence. Landdrost mulcted in costs of an 
application made for the setting aside of acts 
committed by him beyond his jurisdiction. — • 
Landdrost ofPiet Relief v. Bouman (H. 184). 

35. Election of member of municipal 

council. — Costs. — Every interested person 
in a ward is entited to ask the Court to annul 
an irregular election. Even questions of 
greater importance can be finally decided by 
the Court on an application, if only no facts 
are in dispute. Where questions of practice 
are involved, convenience rather than the old 
Koman-Dutch law should be consulted. Ap- 
plicant, who presumably would not have suc- 
ceeded in the confirmation of the rule nisi on 
the original allegations, but does as a fact 
succeed in consequence of later reasons, ad- 
vanced after the granting of the rule nisi, 
ordered to pay the co*ts up to the time when 
these later reasons were advanced. — Hyman 
Morris v. Harry Filmer (1 O.R. 73). 

36. Municipal council. — Practice. — 
Filing of affidavits.— Costs.— An appli- 
cation decided on a point raised in an affidavit 
filed after the granting of a rule nisi. The 
representative of a ward on the Sanitary 
Board of Johannesburg must be an inhabitant 
of the ward. Who is an inhabitant under 
the local law ? Having an office or sleeping in 
a certain ward is per se no proof of habitation. 
The distinction between a residence and a 
place of business must be recognised. The 
applicant, although succeeding on a point of 
law, ordered to pay the costs of affidavits con- 
taining allegations of fact which were con- 
sidered by the judge to be unnecessary and 
insufficient. — W. H. Roqers v. E. Hancock 
(1 O.R. 67). 

37. Taxation.— Notice.— Notice of taxa- 
tion of a bill of costs must be given in every 
case, so that the words " after due notice to the 
opposite parties" appearing in sec. 51 of Law 
Mo. 11 ot 1892 refer to a revision before the 
landdrost as well as to one before the court of 
appeal. Therefore a party who brings a bill 
of costs in review must give the other party 


notice of revision even if the latter did not 
originally give the former notice of taxation. 
—D. J. de Waal v. H. M. Grobler (2 O.R. 39). 

38. Vide also Taxation. 

39. Provisional sentence on taxed bill of 
costs. Vide Provisional Sentence (11). 

40. Law No. 13 of 1880, sec. 21, 

ch. 5. — The word "costs" in sec. 21, ch. 5 
of Law No. 13 of 1880 includes the amount 
awarded in the judgment as wages kept back. 
— A.M. and P. J. Mostert v. The Assistant Land- 
drost and the Messenger of Johannesburg (H. 19). 

41. Rule nisi. — Withdrawal of. — 

Costs. — Where a rule nisi, prohibiting a 
railway company from proceeding with the 
construction of certain earthworks by reason 
of damage that might result, was withdrawn 
before the return day because the company 
had on account of pressure brought to Dear 
by the Government removed the plaintiff's 
objections, the applicant and not the com- 
pany held liable for the costs incurred in 
connection with the rule nisi, unless the appli- 
cant could show that lie had actually suffered 
damage. — Netherlands South African Railway 
Co. v. du Prcez (H. 246). 


COUNTER-CLAIM. 

1. Allegation of counter-claim for larger 
amount on a summons for provisional sen- 
tence. Vide Provisional Sentence (10). 

2. Claim in reconvention for £100 in an 
action under the Petty Debt Act, No. 7, 1891. 
Vide Petty Debts (1). 


COUNTERFEIT COIN. 

1. Imitation of coin an attempt at fraud. 
Vide Fraud (4). 


COURT. 

1. Can raise question of jurisdiction in cases 
of matrimonial status. Viae J URISDICTION (5). 
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2. The Court may appoint a curator ad litem 
and also a provisional curator to manage his 
property, to a lunatic. Vide Lunatic (2). 

3. Record of proceedings in landdrost court 
not to be supplemented by affidavit*. Vide 
Affidavits (6). 

4. Moral claims. — The Court does not 
entertain moral claims. — Jacobs v. The Queen 
(Kot. Tral. 173). 

5. Does not scrutinise too closely the pro- 
ceedings in the landdrost court. Vide Plea 
(10). 

6. Has no power to order compen- 
sation out of property of thief.— The 
Court possesses no power, upon the conviction 
of prisoners for theft of stock, to order com- 
pensation, out of the property of the prisoners, 
to the owner of the stolen stock. The applicant 
must proceed by action in the ordinary way. — 
Ex parte Botes (1 S.A.R. 18). 

7. Claims for compensation arising 
from losses sustained during the war 

of independence, 1881.— Under the Con- 
vention of Pretoria, 1881, the Sub-Commis- 
sioner, and not an ordinary court of justice, is 
the proper tribunal to investigate and decide 
upon all claims for compensation arising from 
losses sustained during the war of independ- 
ence (1881).— van Ziceel v. Bok (1 S.A.R. 23). 

8. The Court appoints curator to an estate, 
the executrix of which is insane. Vide Exe- 
cutrix (3). 

9. Relation existing between the Supreme 
Court and the Volksraad. Vide VoLKSRAAD 
(2). 

10. Order of court disobeyed ; contempt of 
court.— Vide Contempt of Court (2). 

11. Foreign court can, under a winding-up 
order, fix the amount of contribution which 
shareholders resident in this State have to 

Say in a foreign company in liquidation. Vide 
URISDICTION (16). 


12. Of land commission ; jurisdiction. 
Jurisdiction (15), (20). 


Vide 


13. Proceedings to have judgment of a 
foreign court made a judgment of this Court. 
Vide Procedure (11). 

14. Court will not interfere with terms of 
will restricting sale of property bequeathed to 
minors. Vide MINOR (9). 

15. Gave authority to wife whose husband 
had maliciously deserted her to alienate her 
own property although such right was not 
included m antenuptial contract. Vide Hus- 
band and Wife (13). 

16. Curia novit jus ; law points not raised 
on the pleadings. Vide CHAMPERTY (4). 


17. Powers of Court to adjudicate on actions 
of Government. Vide Gold Law (30). 

18. Powers of Court to test laws. Vide 
Grondwet (2). 

19. Vide also Jurisdiction. 

20. Illegality of the Court. Vide Contempt 
of Court (6). 


CREDITOR. 

1. Right to sequestrate debtor's estate. 
Vide Insolvency (69). 

2. Land registered in name of minor ; judg- 
ment creditor of father. Vide Minor (5). 

3. Mortgaged movable property 
seized in execution by execution 
creditor. — Preference. — An execution 
creditor, who has seized movable property 

.in execution in the hands of the debtor, will 
be preferred to a mortgagee, who claims the 
property by virtue of a mortgage bond un- 
accompanied by delivery. — Heed v. Lee (Kot. 
Tral. 130). 

4. No antenuptial contract can secure to the 
wife any of the husband's property in compe- 
tition with his creditors. Vide ANTENUPTIAL 
Contract (1). 

5. Rights of creditor in respect of property 
protected by antenuptial contract. Vide 
Antenuptial Contract. 

6. As against debtor and concurrent credi- 
tors, a pledge of movables by notarial deed 
unaccompanied by delivery is good as against 
debtor and concurrent creditors. Vide Pledge. 


7. Creditor giving time to debtor. 
Surety (3). 


Vide 


8. Domestic servants are entitled to rank 
as preferent creditors in the insolvent estate 
of their employer. Vide Insolvency (13). 

9. Creditors, not being able to come to a 
proper election of a trustee in an insolvent 
estate. Vide Insolvency ( 16). 


CRIME. 

1. Sec. 64 of Law No. 4 of 1894 : Customs 
Law. Vide Customs Law (4). 
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2. Crime. — Destruction of private 

property. — There is no such crime as "de- 
struction of private property," but there is a 
crime of "malicious destruction of the property 
of another person." — Gourlie and Verkouteren 
v. The State (3 O.R. 68). 

3. Trading without licence under Law No. 
13 of 1887, sec. 2, no crime. Vide Licence 
(15). 

4. Crime against the person, insufficient de- 
scription. Vide Criminal Procedure (60). 


CRIMINAL PROCEDURE. 

Absent witness, deposition of, 9, 23, 31. 
Advocate as witness can act as Public Prose- 
cutor, 102. 
Accessory to murder, 37. 

to crime, what must first be proved, 

41. 
Amendment in indictment, 45, 53, 80, 84. 
Appeal, lapse of time, leave granted, 25. 

— _ no connection between 

accused and crime, 
29. 

short service, 26. 

evidence on, 44. 

Attorney-General, discretion and powers of, 

17, 39. 
Autrefois acquit, 69. 
Bail. Vide Bail and Nob. 66, 67, 68. 
Bail-bond, sureties delivered to Sheriff in 

terms of, 95. 
Coloured person, element in delict, onus, 

70,89. 
Compensation, property of thief, power of 

Court, 71. 
Confession of accused, 37, 42. 
Contempt of court. Vide Contempt of 

Court (1), (3). 
Court, power of, to order compensation out 

of thief's property, 71. 
Culpable insolvency, indictment, 86. 
Customs Law, indictment under, 47. 

forfeiture of goods under ; 

owner. Vide Customs Law, 
(8). 
Doctor's certificate in trial for murder, 30. 
Documents, irrelevant, discretion of judge, 

19. 
Dving declaration, 72, 73. 
Element of delict, coloured person, 70. 
Evidence, in a case of receiving stolen goodft, 
79. 

on appeal, 44. 

inadmissible, 78. 

given not in prisoner's presence nor 

under oath, 75. 

sec. 121 of Criminal Procedure, 76. 

of second wife, 77. 

refusal to give evidence, 55. 

Fine, reduction of, on appeal, 50. 


Foreign firm, attachment of l)ooks of. Vide 

Attachment (2). 
Fraud, theft by fraud, 98. 
Fraudulent insolvency, indictment, 12. 
High treason, 61. 

Indictment, in case of culpable insolvency, 

86. 

in case of theft, 54, 96, 97. 

variance between indictment 

and evidence, 81. 

requisites of, 82. 

amended after jury sworn, 28. 

amendment in, 45, 53, 80, 84. 

Intention to steal, 54, 96, 97. 

Judge, discretion of, 18, 19, 45. 

informal appointment of, 69. 

Justice of the peace must sign affidavit, 88. 
Landdrost acting as Public Prosecutor, irre- 
gularity, 20. 

affidavits if court of, 65. 

jurisdiction of, 22. 

Landdrost court records, 89. 
Liquor Law. Vide Liquor Law. 
Murder, doctor's certificate, 30. 
Native marriage, onus, 90. 

Perjury, evidence necessary for conviction, 

91. 
Person, crime against the, 60. 
Pleading twice to an indictment, 15, 48. 

guilty under provocation, 92. 

Points reserved for decision of full Court, 

13. 

Postponement of trial after prisoner has 
pleaded, absent witnesses, 64. 

Postponement of trial, Criminal Procedure 
Act (sec. 95), 7, 62. 

Postponement of trial, jury cannot agree, 
11. 

Postponement of trial, non-appearance of 
accused after, 5. 

Postponement of trial, pleading twice, 48. 

Postponement of trial, prosecution not pro- 
ceeding with case after, 10. 

Preliminary examination, admission of evi- 
dence, absence of witnesses, 23. 

Preliminary examination, irregularity in, 1. 

Preliminary examination, irregular summons 
in, 16. 

Preliminary examination, keeping open for 
seven months, perpetual silence, 93. 

Preliminary examination, reopening of, 1. 

Prisoner's statement, 74. 

Private prosecution, 38. 

Provocation, plea of guilty under, 92. 

Recognisance estreated, 8, 94. 

Records of landdrost's court, 46. 

Refusal to give evidence, 55. 

Reopening of preliminary examination, 1. 

Search warrants, invalidity of, 33. 

Second trial, 69. 

Sentence, one sentence for two crimes, 27. 

Sheriff, duties of, to receive debtor under 
bail-bond, 95. 

State Attorney. Vide State Attorney. 

Stock-theft, Law No. 2 of 1894, delay, 3. 

Summary procedure, 24. 

Summons, against W or representative, 21. 

irregular, in preliminary examina- 

tion, 16. 
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Summons, not served, 24. 

objection, 57. 

penalty, 52. 

Sureties under bail-bond delivered debtor to 

Sheriff, 95. 
Theft, essentials in indictment, 43, 54, 96, 97. 

by fraud, 98. Vide also Theft. 

Thief, compensation out of property of, 71. 
Trial, 56. 

second, 69. 

Vagueness of summons, conviction quashed, 

36. 
Variance between indictment and evidence, 

81. 
Voluntary confession, 42. 
Wife, evidence of second, 77. 
Witness, absence of, postponement, 64. 

deposition of absent, 9. 

option of, refusal to give evidence, 

55. 

l. Preliminary examination may be 
reopened.— Sees. 14 and 15 of Ordi- 
nance No. 5 of 1864. -When the Attor- 
ney-General directs the Public Prosecutor of a 
district to reopen a preliminary examination, 
and take further evidence before the landdrost 
of such district, the landdrost cannot refuse to 
take such further evidence. — Attorney- General 
v. Skinner (Kot. Tral. 4, 1878). 

. 2. Contempt of court. Vide Contempt of 
Court. 

3. Stock theft.— Law No. 2 of 1894. 

— Delay.— For inexcusable delay in bringing 
accused to trial, sentence imposed by land- 
drost ordered to run from date of arrival of 
documents and instructions from State Attor- 
ney.- State v. Boot (D. 1). 

4- Irregularity in preliminary exa- 
mination.— Sec. 51 of Act of 1864.— An 

informality or irregularity in the taking of a 
preliminary examination affords no ground of 
objection for a prisoner not to plead to an in- 
dictment against him before the jury.— The 
Queen v. Joseph (Kot. Tral. 131). 

5. Non-appearance of accused after post- 
ponement of trial. Vide Appeal (3). 

6. A defendant, although barred from plead- 
ing, may cross-examine. Vide Bar (2). 

7. Postponement of criminal trial 
granted. -Sec. 95 of Criminal Pro- 
cedure. — Criminal trial postponed owing to 
the absence of material witnesses for the 
prosecution. —The Queen v. Botha (Kot. Tral. 
145, 1879). 

8. Recognisance estreated.— Sec. 92 
of Criminal Procedure, 1864.— Recog- 
nisance estreated where the accused did not 
appear on date of trial. — The Queen v. Janse 
van llensburg tKot. Tral. 144, 1879). 


9. Deposition of absent witness.— 
Sec. 51 of Criminal Procedure. —The 

deposition of an absent witness, who had not 
been bound over to appear at the trial under 
sec. 51 of the Criminal Procedure, rejected by 
the Court.— The Queen v. Davis (Kot. Tral. 
173). 

10. Prosecution not proceeding 1 with 
case after postponement.— Sees. 69 
and 70 of Criminal Procedure.— Where 

a criminal trial for robbery was postponed, on 
the ground of absence of material witnesses, 
to the following session of the Court, and the 
Crown did not proceed with the case at such 
following session, the Court ordered the 
accused to be discharged from further prose- 
cution, and the bail-bond by them to be 
cancelled. — The Queen v. Botha (Kot. Tral. 
189). 

u. Postponement of criminal case 
where jury cannot agree.— Where in a 
criminal case the jury cannot agree and are 
discharged, the judge may postpone the further 
hearing of the case by a second jury until one 
or more other cases at the same sessions have 
first been disposed of. — 7 he State v. Jacoby 
(1 S.A.R. 105). 

12. Indictment for fraudulent insol- 
vency. — On an indictment for fraudulent 
insolvency the statements of the Master and 
trustee that the estate of the accused has been 
properly sequestrated, and the minutes of the 
meeting of creditors held before the Master, 
and signed by him, are sufficient prima facie 
proof of the sequestration of the estate. — The 
State v. Jacoby (1 S.A.R. 105). 

13. Points reserved for decision of 

full Court. — In future all points which 
counsel desire to have reserved for the decision 
of the full Court-must be handed in, in writing, 
to the judge presiding at the trial. The Court 
will adhere strictly to the language in which a 
point reserved is couched. — The State v. Jacoby 
(1 S.A.R. 105). 

14. Witness not called at prelimi- 
nary examination. — Criminal Pro- 
cedure Act. — The calling at the trial before 
the jury of a witness who was not examined 
at the preliminary examination is no ground 
for setting aside the conviction of the prisoner. 
— The State v. Burden and Raphael (1 S.A.R. 
149). 

15. Pleading twice to an indictment. 

— A prisoner charged with theft pleaded not 
guilty, whereupon counsel for the State inti- 
mated to the presiding judge that he was 
informed the prisoner was of unsound mind. 
The judge thereupon postponed the case until 
the following criminal sessions. The case was 
again called on at the subsequent sessions, and 

Erisoner again pleaded not guilty. The jury, 
owever, found him guilty. The presiding 
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judge thereupon reserved the point for the 
consideration of the full Court whether the 
conviction was good, seeing that the prisoner 
had been twice called on to plead. The Court 
upheld the conviction. — The State v. Booi 
(2S.A.R. 67). 

16. Irregular summons in a prelimi- 
nary examination.— N was arrested on a 
charge of forgery and fraud on the 6th October, 
1885, and on the same day discharged on bail, 
binding himself to appear to answer the charge 
at any time within six months. The prelimi- 
nary examination was instituted, but was not 
finished within six months from the above- 
mentioned date. On the 27th April, 1886, 
after expiry of the six months, the Landdrost 
of Pretoria issued a summons on behalf of the 
Public Prosecutor calling upon N to appear to 
undergo a further preliminary examination on 
the 1st May. N, refusing to appear, was ar- 
rested, and the preliminary examination was 
continued. On an application by N to have 
the summons of the 27th April and all subse- 
quent proceedings against him set aside, it 
was held that the summons, having been signed 
by the landdrost pro the Public Prosecutor, 
was informal, and must therefore with all 
subsequent proceedings be set aside, but that 
N was not freed from undergoing further pre- 
liminary examination. — Nellmapins v. The 
State (2 S.A.R. 88). 

1 7. The power of prosecuting or refusing to 
do so is vested solely in the Attorney-General. 
Vide Attorney-General (2). 

18. Re-examination by counsel ; judge not 
bound to send in documents to jury. Vide 
Judge (4). 

19. Documents having no bearing on 
the case. — The presiding judge at a criminal 
trial has the right to refuse to admit as evi- 
dence any documents which have no bearing 
on the case. — The State v. Nellmapivs (2 S. A. R. 
121). 

20. Landdrost acting as Public Prosecutor ; 
depositions of deceased person taken at pre- 
liminary examination to oe duly proved at the 
trial before they can be admitted in evidence. 
Fide Landdrost (4) and Preliminary Exami- 
nation (6). 

21. Summons against W or repre- 
sentative. — When a summons was made 
out against W or his representative for smug- 
gling brandy, and the representative of the 
accused appeared, was convicted and fined, the 
Court, on appeal, set the conviction aside. — 
W v. The State (1st November, 1889). 

22. Jurisdiction -of assistant land- 
drost. 7-Crime committed beyond hid 
jurisdiction. — Where in an argument upon 
a point reserved objection was taken to the 


competency of the assistant landdrost of dis- 
trict B to commit for a crime which had been 
committed in district L, the Court held that 
the justice of the peace in whose district 
accused was arrested was competent to hold a 
preliminary examination, notwithstanding the 
fact that the crime had been committed in a 
district in which he had no jurisdiction. — The 
State v Strange (3 S.A.R. 21). 

23. Preliminarv examination.— Ad- 
mission of evidence. — Absence of 
Witnesses.— Where in an argument upon a 
point reserved it appeared that evidence taken 
at a preliminary examination had been ad- 
mitted at a criminal trial on a mere allegation 
that the witnesses were absent and could not 
be found, the Court held that before evidence 
taken at a preliminarv examination can be 
admitted at a criminal trial there must be 
the clearest evidence that everything has been 
done to produce the defaulting or absent wit- 
nesses, or that it was impossible to produce 
them.— The State v. McDonald (3 S.A.R. 19). 

21. Summons not served.- Summary 
procedure. — Conviction quashed. — 

Where in an appeal from the decision of the 
Special Landdrost of Krugersdorp convicting 
appellant under sec. 7 of Law No. 5 of 1887 of 
selling liquor to natives without a permit, it 
appeared that the process had been summary, 
the Court set the conviction aside on the ground 
that no proper summons had been served. — 
Beinecke v. The State (3 S.A.R. 27). 

25. Appeal. — Criminal appeal. — 
Lapse of time. — Leave granted. — 
Urgent case. — Where in an application 
for leave to appeal against a criminal sen- 
tence it appeared that the time prescribed 
by law had already elapned, the Court held 
that it could in urgent cases grant leave to 
appeal even where the prescribed period had 
elapsed, and granted the application. — Ex 

parte McCarthy (3 S.A.R. 90). 

26. Appeal. — Sec. 25 of Criminal 
Procedure.— Short service.— Where in 

an appeal upon a criminal case it appeared 
that the indictment was served upon the 12th 
May to appear on 20th May, and an objectiou 
was taken that under sec. 25 of the Criminal 
Procedure eight clear days are required before 
the day of trial, Held, that the service was bad. 
Conviction accordingly quashed. — Boos v. The 
S*a/c(3S.A.R. 212). 

27. One sentence for two distinct 
crimes.— Conviction quashed.— Where 
a landdrost tried two distinct crimes together, 
and inflicted one punishment for both, Held, 
that the procedure was informal, and the con- 
viction was set aside. — Marcus v. The State 
(3S.A.R. 216). 

28. Criminal procedure. -Indictment 
amended after jury sworn.— Where in 
a criminal case the indictment was amended 
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after the accused had pleaded and the jury 
had been sworn in, the Court held that the 
conviction must be set aside. — The State v. Tom 
(3 S.A.R. 235). 

29. Appeal.— No connection between 
accused and crime. —Conviction 
quashed. — Where in an appeal against a 
conviction for selling liquor to a native without 
a permit, it was proved that the accused had 
transferred his business and licence to B, and 
that the liquor had been sold by B's barman, 
Held, that there was no connection between 
the offence and accused, and quashed the con- 
viction.— Meyer v. The State (3 S. A.R. 268). 

30. Murder.— Doctor's certificate.— 
Where on a trial for murder the certificate of 
a doctor who held the post mortem examination 
was admitted without his being sworn to it, 
and without proof that the doctor was dead 
or could not be found, the Court held on the 
point reserved that the conviction must be set 
aside.— The State v. Mapoe (3 S.A.R. 203). 

31. Plea of not gruilty.— Absence of 
witnesses. — Accused discharged. — 
Where on an indictment for theft the accused 
had pleaded not guilty, and thereafter counsel 
acting on behalf of the State asked for a post- 
ponement of the case in consequence of the 
absence of certain witnesses, the Court held, 
upon application, that the accused was entitled 
to be discharged. — Wiggins v. The State (3 
S.A.R. 217). 

32. Contempt of court ; respondent not given 
the opportunity to be heard. Vide Contempt 
of Court (3). 

33. Sec. 68, search warrants.— In- 
validity of. — Where the Assistant Landdrost 
of Johannesburg had in connection with a 
criminal prosecution issued a search warrant 
empowering the police to inspect certain docu- 
ments in possession of third parties, and an 
order was applied for to the High Court restrain- 
ing the Assistant Landdrost of Johannesburg 
or the chief detective or any of his subordi- 
nates from making any use of such documents 
and ordering them to be returned, the Court 
granted a rule nisi calling upon the said parties 
to show cause why the said order should not be 
granted, and on tne return day confirmed the 
rule and held that the issue of such search 
wan-ant was illegal, and not covered by sec. 58 
of the Criminal Procedure. — Ex parte Hull (4 
S.A.R. 134). 

34. Presumption ; Law No. 5 of 1887, sec. 7. 
Vide Liquor Law (1). 

35. Liquor Law ; no connection established 
between seller of liquor and accused ; indict- 
ment set aside. Vide Liquor Law (2), (3). 

36. Vagueness in criminal summons. 
—Conviction quashed on appeal. — 
Where the charge against J was that he "or 


one of his servants " had contravened sec. 7 of 
Law No. 5 of 1887 by selling liquor to a native, 
and he was convicted, the Court on appeal 
quashed the conviction on the ground that the 
summons was too vague. — B. Joffc v. The State 
(9 C.L. J. 123 ; 4 S.A.R. 156). 

37. Charge of being accessory to 
murder.— Description ofplace where 
crime was committed.— Confession of 
accused.— Sec. 124 of Criminal Proce- 
dure Act.— Conviction upheld— Where 
on a trial for being accessory to murder the follow- 
ing points were reserved /or the decision of the 
full Court — (1) whether when the crime was 
committed between Klip River and Johannes- 
burg, and the indictment said at Potchefstroom 
or neighbourhood thereof, the indictment could 
be held to be proved ; and (2) whether besides 
the confession of accused there was sufficient 
proof of the corpus delicti under sec. 124 of 
the Criminal Procedure Act, it appeared that 
there was nothing in the evidence to show that 
the crime was committed outside of the district 
of Potchefstroom, and that the bodies of the 
murdered Jooste and two coloured boys, the 
carcase of a horse and a cart with marks of 
having been set on fire were found all as stated 
in the confession, Held, (1) that the words at 
Potchefstroom or the neighbourhood thereof 
were not so material that the prisoner was 
prejudiced thereby, and that it must be assumed 
under the circumstances that the offence was 
committed in the district of Potchefstroom ; and 
(2) that prisoner's confession was materially 
corroborated and .the requirements of sec. 124 
of the Criminal Procedure Act were satisfied. 
The conviction was accordingly upheld. — The 
State v. Mason (4 S. A.R. 293). 

38. Arrest. — Private prosecution.— 
Criminal charge.— Written charge.— 

Where in an application to set aside a certain 
writ under which petitioner had been arrested, 
it appeared that a civil action having been 
brought against petitioner, judgment had been 
given in his favour, and tne State Attorney 
having held a preliminary examination upon a 
charge of fraud and forgery against petitioner, 
and having refused to prosecute, B, a private 
person, instituted a criminal suit against peti- 
tioner, and on his refusing to appear had him 
arrested and put to bail for £2000, Held, that 
in a private prosecution upon a criminal 
charge, when tne State Attorney after hold- 
ing a preliminary examination has refused to 
prosecute, the private prosecutor must be held 
to know his own case, and should present a 
written charge to the Registrar within the 
time prescribed by law, without a preliminary 
examination, ana set the writ of arrest aside 
accordingly. — Kuranda v. JBarnet and Assistant 
Landdrost of Johannesburg (4 S.A.R. 288). 

39. Powers of State Attorney ; attachment. 
Vide State Attorney (1). 

40. Attachment of books of foreign firm 
brought into this State, Vide Attachment 
(2). 
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41. Accessory.— What must first be 

proved. — No one can be found guilty as an 
accessory to a crime unless it is first proved 
that such crime has actually been committed 
either by a known or an unknown person as 
principal wrong-doer. — In re the State v. 
Verkoitteren (1 O.K. 192). 

42. Evidence.— Confession.— The word 

" voluntary " in the Criminal Ordinance (Law 
No. 5 of 1864) means that no hope must be 
held out to the accused that he will derive 
any advantage from his confession. A confes- 
sion obtained on a exhortation to speak the 
truth, as then the chances of acquittal would 
be greater, is not " voluntarily " made within 
the meaning of the law. Apart from the 
question whether such exhortation must be 
made by a person in a position of authority 
over the accused, the judge can only, on proper 
evidence, assume that the accused was under 
the impression that the person who persuaded 
him to confess had authority over him. The 
mere fact that some one went up to speak to 
an accused is not sufficient to raise the pre- 
sumption that the accused regarded him as a 
person in authority. Confessions made to 
individuals who, without any valid reasons, 
meddle with accused persons under arrest, 
should be accepted with the greatest caution. 
Where a white person went and talked to a 
native accused of murder, with the object of 
obtaining a confession from him, and then 
exhorted him with the remark, " When a per- 
son speaks the truth he has a better chance 
of escape than when he tells lies," and further 

groceeded to put catch questions to him, the 
ourt held that the confession had been im- 
properly obtained, and should not be accepted. 
— The State v. Adam (1 O.R. 355). 


43. Theft ; essentials in indictment. Vide 
Theft. 


44. Appeal.— Evidence on appeal.— 
Sec. 110 of Law No. 7 of 1898-The 

request of one of the parties in a criminal 
appeal to produce further evidence at the 
hearing of the appeal, in accordance with sec. 
110 of Law No. 7 of 1896, must be by way of 
petition to the court of appeal, setting out 
the grounds and reasons for the request. 
Notice of this application must be given to 
the opposite party in the usual way. Such 
request will only be granted by the Court 
under special circumstances. — Backhouse v. 
The State {6 O.U.). 

45. Amendments in indictment.— A 

presiding judge has a wide discretion in allow- 
ing amendments in an indictment. Excep- 
tions against two counts of an indictment 
having been upheld, Held, that the presiding 
judge had acted within his discretion in allow- 
ing the said two counts to be amended, the 
accused not having been prejudiced. — The 
State v. Slot (6 O.R.). 


46. Records of landdrost court.— The 

records of a case before a landdrost ought to 
show clearly that, the witnesses were properly 
sworn.— Frische v. The State (6 O.K.). 

47. Indictment under Customs Law. Vide 
Customs Law (4). 

■ 

48. Postponement of case.— Pleading 

twice. — Where the accused pleaded not 
guilty to an indictment, and the case was 
then postponed for a few days owing to the 
sickness of a witness, and where upon resuming 
the accused were again called upon to plead 
and again pleaded not guilty, Held, that the 
conviction which followed must be upheld.— 
The State v. Schut and Jim (6 O.K.). 

49. Criminal appeal. — Giving 

? rounds of appeal. —Law No. 7 of 
806, sec. 107. — In a criminal appeal under 
Law No. 7 of J 896 the written grounds of appeal 
as also notice of appeal must be given within 
fourteen days after the judgment against 
which one wishes to appeal. — Alice Brunette v. 
The State (4 O.R. 96). 

50. Reduction of fine on appeal. Vide Cus- 
toms Law (5). 

51. Bail. Vide Bail. 

52. Sec. 25a of Law No. 13 of 1892. 

— Summons. — In mentioning and setting 
out in a summons the section or a law which 
has been contravened, it is not necessary to 
mention a penalty which is referred to in that 
section but is provided in another section of 
the law. —T. G. Hughes v. The State (2 O.R. 
130). 


53. Law No. 4 of 1894, sees. 1, 3, and 
64a. — Indictment. — lrregrularity. — 
Judgment amended.— Where a criminal 
summons based on the Customs Law (Law 
No. 4 of 1894) had been somewhat loosely 
drawn, but it appeared that the crime had 
been clearly set forth in the summons, and 
that the irregularity was not so material as 
to prejudice the prisoner in his defence, the 
Court refused, on appeal, to upset the convic- 
tion of the accused on an exception taken to 
the summons in the court below on the ground 
of its irregularity. In a case in which a 
landdrost in giving judgment upon a contra- 
vention of the above-mentioned law had im- 
posed the fine provided by sec. 64a, without 
giving the alternative of imprisonment, the 
Court, on appeal, cured the irregularity by 
adding to the sentence of the landdrost the 
words which had been omitted, and held that 
the sentence as amended should stand. — Riley 
v. The State (2 O.R. 168). 

54. Theft. — Indictment. — Intention 

to Steal. — Sentence imposed by landdrost for 
theft, under Law No. 2 of 1894, quashed on the 
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grounds that there was no proof that actual 
theft had been committed, and because the 
indictment did not allege an intention to steal. 
— State v. Abraham (D. 1). 

55. Persistent refusal to give evi- 
dence.— Opinion of a witness.— Sec. 
104 of Criminal Procedure.— A witness 

in a preliminary examination stated that as 
secretary of a certain syndicate he destroyed 
the cheques and books of the syndicate, be- 
cause he thought the object of the syndicate 
was fulfilled. The question was then put to 
him, " What was the object of the syndicate ? " 
He replied that he did not know. To the 
further question, " How could you then think 
or imagine that the object of the syndicate 
had been fulfilled ? " although this question was 
several times repeated to the witness, he re- 
fused to give a proper answer. The Judicial 
Commissioner, before whom the preliminary 
examination was held, was of opinion that the 
witness obstinately refused to give evidence, 
and sentenced him to twelve hours' imprison- 
ment, under sec. 104 of the Criminal Procedure. 
The High Court (Kotze, C.J., and Ameshoff, 
J., Morice, J., dissenting) held that the ques- 
tion put to the witness was not equivalent to 
asking a mere opinion, belief, of the witness, 
but was a question as to his conception of the 
object of the syndicate, with which he declared 
himself to be acquainted. The action of the 
Judicial Commissioner was therefore confirmed. 
— The State v. Schumacher (3 O.R. 11). 

56. Criminal Ordinance of 1866, sec. 

70. — Trial. — The period of six months within 
which an accused person must, under the Cri- 
minal Ordinance of 1866, be brought to trial 
begins to run from the committal of the accused, 
and not from the close of the preliminary exa- 
mination. —The State v. Vlok (3 O.R. 59). 

57. Criminal summons. —Objection 
against. — An exception or objection to a 
criminal summons must be taken in the first 
instance, and not on appeal. An excessive 
sentence by a landdrost reviewed. — Fulcher v. 
The State (3 O.R. 61). 

58. Criminal procedure. — Prosecu- 
tion.— Right of appeal.— Law No. 7 of 
1896, sec. 1. — The State Attorney, even 
under Law No. 7 of 1896, has no right of 
appeal from a verdict in a criminal case, under 
which the accused is found " not guilty." — Tlie 
State v. O. G. de Jong (3 O.R. 94). 

59. Sees. 2, 3 and 11 of the Criminal 

Procedure of 1874. — Where a person is tried 
before the landdrost without being served with 
a criminal summons, it must clearly appear 
that the accused waived the service. That he 
has so waived it cannot be presumed. — Cohen 
v. The State (3 O.R. 152). 

60. Crime against the person.— Sec. 
24 of Law No. 5 of 1864.— In an indictment 
the description ' ' a crime against the person " is 


a mere gen eral designation, and therefore insu- 
fficient, as it does not comply with sec. 24 of 
Law No. 5 of 1864.— The State v. Pieterien (3 
O.R. 154). 

61. High treason.— Gekwetste Ma- 
jesteit. — Indictment. — The XXXIII 
Articles, sec. 9.— Law No. 19 of 1895, 
sec 148. — A statutory penalty which imposes 
a punishment for a crime known to the common 
law does not abrogate the existing penalty 
under the common law. The State Attorney may 
proceed either under the statute or under the 
common law. If he proceeds under the com- 
mon law, and desires that a certain statutory 
penalty shall also be applied, he must expressly 
pray for that in the indictment. Where no 
sucii prayer was made in the indictment, in a 
case in which the accused were charged only 
with high treason under the common law, the 
Court refused to impose the penalty provided 
by sec. 148 of Law No. 19 of 1895.— The State v. 
Philips, Rhodes and Others (3 O.R. 216). 

62. Postponement.— Sec. 95 of Cri- 
minal Procedure Actof 1864.— Anappli- 
cation for the postponement of a criminal trial 
refused, where no attempt had been made to 
subpeena certain witnesses whose evidence, it 
was alleged, was material. — The Queen v. Potts 
(Kot. Tral. 115). 

63. Owner must be summoned before goods 
can be declared forfeited under Customs Law. 
Vide Customs Law (8). 

64. Criminal trial cannot be post- 
poned after prisoner has pleaded, 
because of absence of witnesses. — 
Sees. 75 and 95 of Criminal Procedure. 
— After a prisoner has pleaded to an indictment, 
a criminal trial cannot be postponed on the 
ground of the absence of material witnesses. — 
The Queen v. Umzandoza (Kot. Tral. 144). 

65. Affidavits in proceedings in a 

court of landdrost. — Affidavits cannot be 
received or added to the record of proceedings in 
a court of landdrost. Such affidavits are, how- 
ever, admissible in support of an application 
to send the record back to the landdrost on the 
ground of incompleteness. — Jacobs v. The Queen 
(Kot. Tral. 173). 

66. Bail.-- Bail-bond.— Execution of 
bail-bond.— Law No. 7 of 1896.— A clerk 
in the charge office, who is also a justice of the 
peace, held to be a representative of the State 
Attorney for the purposes of Law No. 7 of 1896, 
and a legal bail-bond can thus be entered into 
before him. — The State v. Johanna Cailliez 
(6 0.R.). 

67. Bail— Discretion of State Attor- 
ney.— Law No. 7 of 1896, sec. 2.— The 
Court will not inquire into the fixing of bail 
in criminal cases, unless it clearly appears 
that the State Attorney has failed to exercise 
reasonable judgment therein. — Hildebrandt 
v. State Attorney (4 O.R. 161). 
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68. Bail.— Discretion of State Attor- 
ney. — Where the State Attorney in the 
exercise of due discretion refuses to allow 
hail to an accused, the Court will not interfere. 
— Silver db Stein v. State Attorney (6 O.R.). 

69. Autrefois acquit. —Trial by judge 
informally appointed.— Second trial 
by competent judge. — A person who has 
been tried before an incompetent judge, and 
whose conviction has been quashed t>y the 
High Court on that ground, may be subse- 
quently charged before a competent judge for 
the same offence. — The State v. Snmf (3 O.R. 
1). 

70. Coloured person. — Element of 
delict.— Burden of proof on the pro- 
secution. — Where being a coloured person 
is an element of a delict it must not be pre- 
sumed that the accused is a coloured person, 
but the burden of proof thereof rests on the 
prosecution, who must show good grounds for 
the allegation that the accused is a coloured 
person. — Knobeldorf v. The State (5 O. R. 
28th March). 

71. Court has no power to order 
compensation out of property of 

thief. — The Court possesses no power, upon 
the conviction of prisoners for theft of stock, 
to order compensation out of the property of 
the prisoners to the owner of the stolen stock. 
The applicant must proceed by action in the 
ordinary w&y.—Ex parte Botes (1 S.A.R. 18). 

72. Dying declaration.— D was charged 

with the murder of J, who was found bv B 
lying on the ground with a fresh wound from 
which the bowels were protruding. In answer 
to a question by B, J said, " I am dead," and 
stated that the wound had been inflicted by 
D. He died shortly afterwards. Held, that 
what J said was admissible as a dying declara- 
tion.— The State v. Dyer (4 S.A.R. 291). 

73. Admissibility of dying declara- 
tion. — Circumstances. — Where in an 
argument upon a point reserved as to the 
admissibility of a certain dying declaration it 
was contended that the woras, " I pray God I 
may die, I am suffering so much," showed that 
deceased did not know that his death was 
inevitable, the Court held that these words 
taken with all the circumstances showed that 
deceased knew he would die from his wounds, 
and that the dying declaration was admissible. 
— The State v. Muldenbeek (6th June, 1891). 

74. Prisoner's statement.— The state- 
ments of prisoners, who have been duly 
cautioned, as required by law, received in 
evidence against them, where such statements 
were made after committal by the landdrost 
on a charge of murder. — Queen v. Saul, Rooikraal 
and Saul (Kot. Tral. 32). 

7o. Evidence not given in prisoner's 
presence nor under oath.— Conviction 


by a landdrost set aside where the evidence 
against the prisoner was not given in his 
presence nor under oath. — The Queen v. David 
Lynx (Kot. Tral. 110). 

76. Evidence.— Sec. 121 of Criminal 

Procedure. — The evidence of a witness ad- 
mitted against a native woman with whom he 
was living. — The Queen v. Fleischman and 
Katryn (Kot. Tral. 172). 

77. Evidence of second wife.— Kotze, 

J., thought that if the prisoner had married 
both women according to Kafir law and custom, 
the second wife was as much his wife by that 
law and custom as the first wife, and doubted 
whether, in the absence of any evidence to the 
contrary, the second wife should be admitted 
as a witness against the prisoner. — The Queen 
v. Sepana (Kot. Tral. 172). 

78. Evidence. — Evidence of a person since 
deceased taken at a preliminary examination 
by landdrost, who at the same time acted as 
Public Prosecutor, held inadmissible at the 
trial.— The State v. Nellmapius (2 S.A.R. 121). 

79. Evidence in a case of receiving 

stolen goods. — Where the prisoner was 
charged with having received stolen goods, 
knowing them to have been stolen, evidence 
to show that he had on former occasions 
received stolen goods from the same person, 
knowing them to have been stolen, was held 
admissible.— The State v. Culler (2 S.A.R. 229). 

80. Amendment of indictment as to 

date. — In an indictment for theft the Court 
refused to amend the indictment by substitu- 
ting the 8th December, 1879, for the 8th March, 
1879.— The Queen v. Smith (Kot. Tral. 173). 

81 . Variance between an indictment 

and the evidence. — An indictment for 
murder set out that the prisoner had strangled 
the deceased with a reim, whereas the evidence 
proved that the prisoner had killed the de- 
ceased with an assegai. Held, that this was 
a fatal variance, and that the conviction of 
the prisoner must be quashed. — The State v. 
Malbroek (1 S.A.R. 152). 

82. Requisites of indictment.— An in- 
dictment should state the name of the owner 
or possessor of the stolen property. — The State 
v. Zwartland (1 O.R. 308). 

83. Indictment. — Signature of re- 
tired State Attorney.— An indictment 
signed by the State Attorney, who had retired 
at the date of the trial, is good in law. — The 
State v. Jacob (5 O.R. 2nd March). 

84. Indictment. -Amendment.— 

Date of crime. — An indictment for the re- 
ceiving of stolen goods, well knowing that 
they were stolen, fixed the time in 1895. An 
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application was made for amendment by the 
substitution of 189.) for 1895. The Court held 
that the alteration was too material for the 
amendment to be allowed. The Queen v. 
Smith (Kotze's Reports, 1877-81, p. 173) fol- 
lowed.— The State v. Philip Goldberg (3 O.K. 
62). 

85. Sub-sec. 1 of sec. 1 of Law No. 

13 of 1892.— If a person is charged with 
having sold liouor without a licence, the per- 
son to whom tlie liquor has been sold must be 
mentioned in the summons or otherwise the 
summons is bad. — A. Moses v. The State (2 
O.R. 131). 

80. Culpable insolvency. - Indict- 
ment.— Law No. 13 of 18&5, sec. 147, 

par. (b) and par. (e).— Discussion of which 
facts must necessarily be set out in indictment. 
—The State v. Slot (6 O.R.). 

87. The 30th Rule of Court.— Leave 
granted under Rule 30 of the Rules of Court 
to the State Attorney to summon a judge of 
the High Court as witness for the State in a 
criminal action. — The State v. Hurter (2 O.R. 
307). 

88. Justice of the peace.— An affidavit 
must be duly signed by the justice of the peace 
before whom it purports to have been sworn. — 
Ex parte Deecker (Kot. Tral. 145). 

89. Landdrost's court records. — 
Town regulations.— Walking" on side- 
walks. — Coloured persons. — The 

records of a landdrost's court should show 
clearly that the witnesses were duly sworn. 
If any one is charged with contravening the 
town regulations by walking on a side-walk, 
being a coloured person, it must be fully 
proved that he is a coloured person. — W. A. 
Schwartz v. The State (4 O.R. 242). 

9). Native marriage. — Onus pro- 
band!— Sec. 2 of Law No. 4 of 1885.— 

Where a native was called in a criminal case 
as a witness, and it appeared that the prisoner 
was and always had been his only wife, Held, 
that under sec. 2 of Law No. 4 of 1885 the 
Court was bound to recognise the relationship 
of man and wife between the witness and 
prisoner, and that therefore the former was 
not competent to give evidence for or against 
the latter. Held, further, that as the Court 
could not presume in favour of immorality, 
the onus of proving that the prisoner was not 
the wife of witness according to native law 
and custom lay on the party impugning the 
relationship as recognised by Law No. 4 of 
1885, sec. 2. The Court expressed no opinion, 
although doubting whether under Law No. 4 
of 1885 the second or further wife would be 
recognised as uxor, seeing that sec. 2 of the 
jaw only admits native law and custom in so 
jar as not contrary to received notions of the 


civilised world. — In re the State v. Marroko 
(10 C.L.J. 245, 1893, and H. 110). Vide also 
Evidence (11), (12). 

91. Perjury. — Evidence necessary 

for conviction. — The evidence of one wit- 
ness only is not sufficient upon which to find 
an accused guilty of the crime of perjury 
(see sec. 126 of Ordinance No. 5 of 1864).— The 
Stat* v. Willem (3 O.R. 60). 

92. Plea of guilty under provoca- 
tion. — A landarost cannot sentence an 
accused, where the accused has appeared and 
pleaded " Guilty under provocation," without 
taking evidence in support of the charge. — In 
re Dennison (I S. A.R. 52, 1882), 

93. Preliminary examination kept 

open for seven months.— Where a pre- 
liminary examination was kept open for seven 
months against an accused person, who had 
been admitted to bail, Held, that a decree of 
perpetual silence could not be granted against 
the Crown.— Ex parte Bok (Kot. Tral. 223, 
1880). 

94. Recognisance. — Wh ere the appl icant 
did not comply with the condition of a recog- 
nisance, Held, that the recognisance was pro- 
perly estreated.— Jacobs v. The Queen (Kot. 
Trai. 173, 1880). 
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95. The Sheriff' is bound to receive into 
custody a debtor surrendered to him by the 
sureties in terms of a bail-bond. — Ex parte 
P reller and de Villi ers and Taylor (Kot. Tral. 
222, 1880). 

96. Theft intention. — An indictment for 
theft must set out that the act was committed 
with the intention of stealing. — The State v. 
Barkley and Others (2 S. A.R. 116, 1886). 

97. Criminal law. —Theft. -Indict- 
ment.— Appeal.— Costs against land- 

drost refused. — The indictment in a charge 
of theft must set forth that the wrongful act 
was done with intent to steal. Appeal in 
criminal cases allowed on points not raised in 
the court below, where those points affect the 
very essence of the crime. Application to 
order the landdrost to pay the costs of the 
appeal refused. — Kieric v. The Stite (1 O.R. 
113). 

98. Theft by fraud.— Discrepancy in 

date. —In an indictment for theft by fraud, 
Held, that a discrepancy of two months be- 
tween the date alleged and the actual date of 
the crime could not prejudice the prisoner. 
— The State v. Cose (6 O.R.). 

99. Vide also Liquor Law. 

100. Vide also STATE ATTORNEY. 
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101. Vide also THEFT. 

102. Advocate. — Witness. — Public 

Prosecutor.— The fact that an advocate is 
subpoenaed as a principal witness by an accused 
person is not per ae sufficient to prevent him 
from appearing in the same case as Public 
Prosecutor on behalf of the State, but there 
must be additional proof showing tttat the 
accused is or may be prejudiced by his appear- 
ance as such. — 1 he State v. Zeiler (H. 39). , 


CROSS-EXAMINATION. 

1. Of plaintiff's witnesses permitted to de- 
fendant after being barred from pleading. 
Vide Bar (2). 


CROWN. 

1. By virtue of Annexation Proclamation of 
1877 the Crown has no power to legislate in 
Transvaal. Vide ANNEXATION PROCLAMA- 
TION (1). 


CURATOR. 

1. To minor appointed by Court.— 

The Court may appoint a curator to assist a 
minor in executing articles of service. Vide 
Ex parte Munich (Kot. Tral. 15). 

2. Appointed to liquidate an estate, after 
removal of executors. Vide Executor (1). 

3. Ad litem to lunatic. Vide Lunatic (2). 

4. Provisional curator to manage property 
of lunatic. Vide Lunatic (2). 

5. Ad litem to minor beyond the jurisdiction 
of the Couit. Vide Minor (7). 

6. Leave given by the Court to curator of a 
lunatic to remove him to an asylum beyond 
jurisdiction. Vide LUNATIC (3). 


CUSTODY. 

1. Debtor given into custody by his sureties. 
Vide Sheriff (3). 


2. Of prisoner under Law 11 of 1881 ; writ 
de homine libero exhibendo. Vide Writ {1). 

3. Of minor child in action for divorce. Vide 
Child. 


CUSTOM. 

1. A general custom may abrogate 

a written law. — By the civil law and the 
Roman- Dutch law a general custom may 
abrogate a written law. Such custom must, 
however, be reasonable, ancient, and properly 
proved by acts and deeds.— ZcUer v. IVeeber 
(Kot- Tral. 17). 

2. Katir law and custom of marriage ; num- 
ber of wives. Vide Evidence (12) ; also Mar- 
riage (5). 

3. Cancellation of inspection report ; Inspec- 
tors' Instructions of 1861. Vide Inspector (2). 

4. Roman-Dutch law is to be administered 
in accordance with the general custom of South 
Africa. Vide Roman -Dutch Law (8). 

5. Custom re giving notice at expiration of 
lease of lessee's intention to vacate premises 
must be proved. Vide Lease (26). 


CUSTOMS LAW. 

1. Customs dues. — Law No. 20 of 
1892.— Contravention of sees. 3 and 
53 (a).— Onus probandi,— A foreign firm, 

which on an order from M, a resident in this 
State, sent goods to him, lodged with the 
authorised official at the place of lading a 
false declaration by declaring the goods to 
be of a class subject to a lower tariff than 
was actually the case. On a charge, against 
M, the importer, for contravention of the 
Customs Law, Held, that where an actual 
contravention of the law lias taken place there 
is a presumption that it has-been intentionally 
done, and that the onus probandi is therefore 
on the importer, the supposed wrong-doer, to 
satisfy the Court that the making of the false 
declaration was in no way attributable to 
complicity or neglect of duty on his part. — 
Michaehon v. The State (1 O.R. 61). 

2. Sec. 22 of Law No. 4 of 1894.— 
Attachment of business books.— The 

collector of customs is not entitled to attach 
business books under sec. 22 of Law No. 4 of 
1894, unless it becomes necessary for the pur- 
poses of inspection. Where thus a collector 
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of customs, without having any suspicion 
against J, and without having inspected his 
husiness hooks, wished to attach these hooks 
to inspect them at another place, and J re- 
fused to give up his hooks, in consequence of 
which lie was lined £15, the conviction was 
quashed on appeal. — J off a, v. The State (6 O.R. ). 

3. Cheque books.— Sec. 3 of Law No. 

4 of 1804. — Cheque books are not subject to 
the special customs duty imposed by sec. 3 of 
Law No. 4 of 1894, as the exceptions therein 
stated must be interpreted in favour of the 
taxpayer. — The Government v. Chudleigh 
Bros, (6 O.K.). 

4. Sec. 64 of Law No. 4 of 1804. —Pro- 
cedure. — Indictment. — Essentials of 
indictment under Customs Law.— 

In an indictment for contravention of sec. 1 
of Law No. 4 of 1894 it is unnecessary to aver 
that the clearance of goods was witli intent 
to escape the customs duty. It is also un- 
necessary to aver before whom the declarations 
mentioned in sec. 20 were made or by whom 
they were signed. W was accused of contra- 
vening sec. 1 of Law No. 4 of 1894 in having in 
the clearance of certain oil not declared the 
true current or cash market value at the place 
from whence the oil came, but a lesser value. 
In his defence he wished to call evidence with 
reference to the prices for oil declared to the 
revenue officers by other merchants. This 
evidence was refused by the landdrost. Held, 
on appeal, that though this evidence was inad- 
missible, questions to this effect could rightly 
have been asked in cross-examination. — Weir 
v. The State (6 O.R.). 

5. Customs duty (way-bills). —Law 
No. 4 of 1894, sec. 22.— Bona fides.— 
Reduction of fine.— Where a person is 
accused of contravention of the law on customs 
duty by reason of his not keeping proper way- 
bills, advice notes, etc., of imported and sold 
goods, the fact that the goods were imported 
by the predecessor in title of the accused is 
no defence. The Court will reduce a line on 
appeal where the circumstances justify a re- 
duction, but this discretion must in such cases 
be carefully exercised. — Adam Knowles v. The 
State (4 O.K. 97). 

6. Customs duty.- Contravention.— 
Material act.— Law No. 4of 1804, sees. 

1, 3, and 64.— Appellant had been convicted 
in a landdrost court of contravention of sees. 1 
and 3 in' connection with sec. 64 of Law No. 4 
of 1894 (the importation of cigars without pay- 
ing the duty thereon). It appeared that the 
officials had in error delivered the cigars at 
the house of appellant, the duty not naving 
been paid thereon, instead of off-loading them 
at the Government entrepot, and when the 
error was detected accused denied having re- 
ceived the cigars. Decided on appeal ( Ameshoft' 
and Jorissen, J. J., Esser, J., diisentiente) that 
the material act of contravention was not the 
importation but the non-payment of duty, and 


that the conviction in the lower court was 
correct.— A sher Bernstein v. The State (4 O.R. 
405). 

7. Import duty.— Law No. 4 of 1804, 
sec. 6.— Contravention, what is?— W, 

a private individual resident in the Republic, 
brought across the border two carts intended 
for his'own use, without having first provided 
himself with a certificate mentioned in sec. 6 
of Law No. 4 of 1894. On being charged 
before the Landdrost of Z. for contravention 
of sec. 6 of the aforesaid law, W was found 
guilty and fined five times the amount of the 
customs duty. W appealed against this judg- 
ment. The court of appeal held that W had 
imported the carts in good faith, having no 
intention to evade the payment of the import 
duty, and that where a section provides that 
an inhabitant who imports goods for his own 
use shall be provided with the certificate men- 
tioned therein, no essential requirement is 
thereby created, but only an administrative 
provision, the contravention of which in no 
way exposes the person contravening it to the 
penalty provided for the evasion of payment 
of custom dues. The appeal was allowed. — 
Wehrman v. The State (2 O.R. 172). 

8. Customs law-— Forfeiture of 
goods.— Accused charged under 
wrong 1 section.— Before goods may be de- 
clared to have been forfeited for evasion of 
customs dues the owner of them must be 
summoned. A person who had contravened 
the customs laws released on appeal from a 
fine imposed upon him by the landdrost, on the 
ground that he had been charged under the 
wrong section of the law. — J. Goller, sen., v. 
The State (H. 24). 

9. Criminal intent. — M was found guilty 
of contravening sees. 10 and 34 of Law No. 4 
of 1894, in that he had not given a full account 
of certain goods imported by him, and in that 
he had imported cigars loose and not packed 
in boxes as required by the law. From the 
evidence it appeared that M had received a 
box from Holland and had declared that the 
contents thereof was furniture only, but when 
the box was opened a truaiitity of loose cigars 
were also found therein. M was bond fide 
under the impression that the box contained 
furniture only. The cigars had been placed 
in the box as a present to M by M's father in 
Holland without giving M notice thereof. On 
appeal the conviction was quashed. — P. H. 
Meyer v. The State (6 O.R. ). 


DAMAGES. 

Abandonment of premises, damages, 3. 
Appeal court, scope of, in awarding damages* 
30 49. 
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Arrest, unlawful. Vide Arrest (19). 

Assault, damages for, 2, 15. 

Breach of contract, 5, 16, 18, 22, 32, 38, 40, 
43. 

Building contract, breach, liquidated dama- 
ges, 40. 

Carrier's liability, damage to goods in tran- 
situ. Vide Carrier. 

Claim for damages in summons for eject- 
ment. Vide Summons (3). 

Compensation cannot be ordered out of 
thief s property. Vide Court (6). 

Contract, breach of, damages, 5, 16, 18, 22, 
32, 38, 40, 43. 

Contributory negligence, 26, 31. 

Co-owners, damages claimed by, for infringe- 
ment of rights. Vide OWNER (3). 

Cumulative damage, 24. 

Damnum absque injuria. Vide DAMNUM 
absque Injuria. 

Engine, damage caused by sparks from rail- 
way, 41, 42. 

Exemplary damages, 15, 45. 

Flooding, exemplary damages, 45. 

Ground, subsidence of, 47. 

Injury, damages for. Vide Injury. 

Innkeeper, liability of, stabling, 44. 

Interdict, damages, 10, 35. 

Justice of the peace, action against, 13. 

Landdrost's jurisdiction in action for dama- 
ges, 12. 

Lease, breach of, 22. 

Lessee, damage to furniture of, 36. 

Lessor, abandonment of premises, damages, 
3. 

label, damages. Vide Libel. 

Licence, prospecting, refusal to renew, dama- 
ges, vide Licence (11). 

Liquidated damages, 40. 

Malicious prosecution, 17. 

Master's liability, servant's negligence. Vide 
Negligence (6), (14). 

Measure of damages, 14, 27, 30, 34, 38, 40, 
43, 48, 50. 

Negligence, contributory, 26, 31. 

of servant. Vide Negligence 

(6), (14). 

of directors of company, 30. 

41, 42. 

Vide Negligence. 

Nominal damages for breach of contract, 

5, 18, 32. 
Onus in case for damages, 41, 42. 
Penalty, liquidated damages, 40. 
Proclaimed ground, closing of, damages, 34. 
Proof of damages, 30, 32. 
Purchase and sale, non-delivery, measure of 

damage, 43. 
Railway company, liability, 41, 42. 
Relationship between wrongful act and 

damage, 46. 
Right-of-way, wire cutting, 33. 
Shares, wrongful detention of, 19. 
Specific performance or damages, 9. 
Stabling, insufficient, by innkeeper, 44. 
Summons for ejectment, claim in summons. 

Vide Summons (3). 
Thief, compensation by. Vide Court (6). 
Trespass, 25 ; and Viae Trespass. 


Wife's claim for damages against husband's 

creditors, 4. 
Wrongful detention of shares, 19. 

1. Claimed in summons containing a prayer 
for ejectment. Vide Summons (3). 

2. Action for damages in assault cas3. Vide 
Assault (2). 

3. Lessor entitled to damages for abandon- 
ment of premises leased. Viae Lease (4). 

4. Claimed by wife against her husband's 
creditors for sale in execution of her property. 
Vide Antenuptial Contract (3). 

5. Nominal damages awarded to a person 
for breach of a contract under which he had 
enlisted in a volunteer corps. Vide Volun- 
teer Corps (I). 

6. Liability of carrier for damages to goods 
in transitu. Vide CARRIER (I), (3). 

7. Caused by delay in delivery by carrier. 
Vide Carrier (2). 

8. Claimed by co-owners for infringement of 
their rights by a co-owner. Vide Owner (3). 

9. A person claiming specific performance 
not to be compelled to be content with com- 
pensation in damages. Vide Specific Per- 
formance (1). 

10. Damages sustained by person through 
interdict obtained against him. Vide Inter- 
dict (13). 

1 1 . Damnum absq ue injuria. Vide Dam N U m 
absque Injuria. 

12. Jurisdiction of landdrost in case of a 
claim for damages. Vide Jurisdiction (18). 

13. Action for damages against justice of 
the peace. Vide Jurisdiction (19). 

14. Speculative value of claim not 
measure of damages. — The defendant 

sold an unworked claim to the plaintiff for 
£75, and a few days afterwards sold and 
transferred it to Thomas for the same price. 
The plaintiff sued the defendant for £5000 
damages. He was unable to prove the value 
of the claim, but proved that Thomas had sold 
it together with the adjoining one, on which 
gold had been found, to a company for £60,000 
cash and 20,000 £1 shares. Held, that the 
value placed on the claim by the plaintiff was 
a speculative one, and could not be taken as 
the measure of damages, and that the plaintiff 
was only entitled to compensation for the loss 
of the use of his £75. Judgment was accord- 
ingly given in favour of the plaintiff for £75, 
which had been paid by him, with interest at 
the current rate of 8 per cent, from the date of 

Purchase, and the costs of suit, — BrunskUl v. 
'reston (2 S.A.R. 113). 
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15. Exemplary damages for assault. 

— Where the defendant, who had previously 
been condemned to pay damages for assault, 
assaulted the plaintiff", who was deputy -sheriff, 
while performing his duties, the Court granted 
exemplary damages. — Bussouw v. Wilsenach 
(2 S.A.R. 155). 

16. Damages for breach of contract. 

—Damages for breach of contract with regard 
to mineral rights assessed in accordance with 
price known to have been previously obtained 
for a portion of such mineral rights. Brunskill 
v. Preston {supra, 14) distinguished. — Schultis 
v. Coleman, Rozcnstein and Jacobs (2 S.A.R. 
156). 

17. Damages for malicious prosecu- 
tion. — In an action for damages for malicious 
prosecution, where it appeared that the de- 
fendant had maliciously accused the plaintiff 
of perjury, the Court awarded the plaintiff 
£500 damages. — Benjamin v. Keet (2 S.A.R. 
183). 

18. Nominal damages.— Nominal dama- 
ges awarded for breach of contract. — Browning 
v. van Beenen and Others (2 S. A.R. 187). 

19. For wrongful detention of shares. 

— The measure of damages in an action for 
wrongful detention of shares is the difference 
between the price of the shares at the time the 
defendant was called upon to deliver them and 
the price on the day on which they were 
tendered. — van Beenen v. Bepublic Gold Mining 
Syndicate, Ltd. (2 S.A.R. 236). 

20. In an action for injury. Vide INJURY. 

21. For libel. Vide Libel. 

22. Action for cancellation of a lease, and 
for damages for non-fulfilment of a stipulation 
in the lease. Vide Lease (10), (11). 

23. For trespass. Vide TRESPASS. 

24. Cumulative damages under sec. 14 of 
Pound Ordinance of 1882. Vide Pound (1). 

25. Substantial damages in a case 

of trespass. — Substantial damages may be 
awarded in case of trespass where the summons 
makes a general claim and sets forth the par- 
ticular acts complained of, without specifying 
tti3 special damage under each act. — wit- 
watersrand Gold Mining Co., Ltd., v. Bobert 
Young (10 C.L. J. 76, 1892; H. 49). 

26. Public thoroughfare. — Contri- 
butory negligence. — Any one placing a 
barbed wire fence or other object on or near, 
or making any excavation in or near, any 
thoroughfare habitually used by the public, 
without giving sufficient warning thereof, is 
liable for any damages caused on account of 


such fence or other object or excavation to 
any person lawfully using such thoroughfare. 
Any owner or occupier of land or buildings 
adjoining any thoroughfare is bound to keep 
his property in such a condition that it is not 
dangerous to the safety of those lawfully using 
such thoroughfare. If, however, a person is 
aware of the danger, he must use reasonable 
care to avoid such danger, but the onus of 
proving such knowledge rests with the defend- 
ant.— Melt Marais v. F. C. Eloff (10 C.L.J. 
321, 1893 ; H. 138). 

27. Measure of damages.— B & Co. 

delivered thirty-three claims to M on condition 
that M should prospect them and pay the 
licence-moneys on them for six months with 
the object of eventually floating a company 
to work them. During that time M failed 
to pay the licence-moneys, in consequence 
of which the claims were jumped by third 
parties. B & Co. sued M for damages for the 
loss of the claims, and the Court took as the 
value of the claims and therefore as the 
measure of damages the price (namely, £650 

Eer claim) for which they were proved to have 
een sold to a company, and gave judgment 
for £21,450, allowing the defendant the option 
of giving an undisputable title to the plaintiffs 
within fourteen days. — Barnett & Co. v. van 
der Merwe (3 S. A.K. 106). 

28. The Court cannot order compensation 
out of the property of the thief. Viae Court 

(6). 

29. Refusal to renew prospecting licence. 
Vide Licence (11). 

30. Proof of. —Specific or nominal 
damages.— Negligence of directors.— 
Scope of court of appeal.— The plaintiff 

alleged that he was entitled to 858 snares in 
the C Company by virtue of three provisional 
certificates issued to him, and that owing to 
the negligence of the directors (the defend- 
ants) the company was not floated, in con- 
sequence of wnich he had suffered damage 
to the extent of 858 shares, for which he sued. 
Esselen, J. (sitting in the Circuit Court at 
Johannesburg), found that there was negli- 
gence on the part of the directors, but that 
as the plaintiff had not proved any specific 
damage he was not entitled to any, even 
nominal, damages. On appeal, it was held 
that' if the directors had been under any 
obligation to the plaintiff to float the com- 
pany and had been negligent, the fact that the 
plaintiff had not proved any specific damage 
would not prevent the Court from awarding 
him at any rate nominal damages. But it 
was found that as a matter of fact the defend- 
ants were under no obligation to the plaintiff 
to float the company if the prospects did not 
justify such flotation, and that the provisional 
certificates were not granted by them, but by 
one of them on behalf of the Atlas Syndicate. 
A court of appeal is at liberty to draw its own 
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inferences from the facts proved in the court 
below. The iippeal was therefore dismissed 
with costs. — may hew v. Maynard and Others 
(3S.A.R. 193). 

31. Contributory negligence. Vide Negli- 
gence (10). 

32. Breach of contract. — Nominal 

damages.— Proof. — The plaintiffs obtained 
leave to prospect on the unproclaimed farm 
Rhenosterspruit from the owners, and pegged 
off sixty-two claims. They transferred their 
rights to the claims to the defendants for a 

{>eriod of six months, during which time the 
atter undertook to pay all licence-money due. 
The defendants failed to pay licence-money 
according to agreement to tne owners. There- 
upon the claims reverted to the latter, who 
gave them out to third parties. In an action 
for damages the Court field that although no 
specific damages had been proved there was no 
reason why damages should not be awarded, 
and gave judgment for £37, 4s., being the 
amount of the licence-money at 12s. a claim 
on the sixty-two claims. — Stow, Jooste ana 
Mathews v. Chester & Gibb (3 S. A.R. 127). 

33. By wire cutting ; right-of-way. Vide 
Jurisdiction (32). 

34. Measure of damages. —Closing of 
proclaimed ground. — Compensation 
to claimholaers. — In 1889 the plaintiffs 
acquired certain claims on the farm Braam- 
fontein. In 1890 a portion of Braamfontein 
was closed by the Government. In an action 
by the plaintiffs, who thereby lost their claims, 
A r eld y that they were entitled to claim as com- 
pensation the money spent in acquiring the 
claims and the licence-moneys paid, and the 
value of certain buildings erected on the 
ground, but that they were not entitled to 
claim the money spent in exploiting the 
ground to tind out whether it contained gold 
in payable quantities or for the speculative 
value of the claims as it was too vague and 
remote a claim, or the cost of erecting the 
beacons, because they were obliged by law to 
erect them. — Bwea Syndicate v. Lcyas, N.O. 
(4S.A.R. 112). 

35. A person bond fide obtaining interdict 
not liable for damages. Vide Interdict (15). 

33. Claim for damage to furniture of lessee. 
Vide Lease (23). 

37. By reason of alleged unlawful arrest. — 
Vide Arrest (19). 

38. Measure of damages for breach of con- 
tract. Vide Contract (25). 

39. Master liable for damages by reason of 
servant's negligence. Vide Negligence (6), 
(14). 


40. Building contract. — Breach. — 
Liquidated damages. —Penalty. —The 
plaintiff's undertook to erect a building for the 
defendants, and to complete it within the time 
specified in the contract, at the same time under- 
taking, in the event of the building not being 
completed within the time fixed, to pay to the 
defendants, as liquidated damages, a fixed sum 
for each day for which they were in default 
with the completion of the building. Is an 
action for the recovery of £1900, the balance 
of the building price, in terms of the contract, 
together with an amount of £323, 2s. 3d. , for 
extras, the defendants tiled a claim in recon- 
vention to the amount of £5485, for liquidated 
damages, in terms of the contract, on account 
of the non-completion by the plaintiffs of the 
building within the time stipulated. The 
Court (Kotze, C.J., de Korte and Ameshoff, 
J. J. ) held, after proof of the breach of contract, 
that the defendants were entitled to the whole 
amount which they claimed, in terms of the 
contract, as liquidated damage ; but, as they 
had reduced their full claim (£5485) to £1900, 
being the balance due on the stipulated price 
for the erection of the building, judgment was 
given in favour of the plaintiffs for £1900 plus 
£323, 2s. 6d., with costs, and in favour of the 
defendants, plaintiffs in reconvention for £1900. 
Per Kotze, C.J. : Even if the sum specified in 
the contract is to be regarded as a penalty, 
then, under the circumstances disclosed by 
the evidence, this sum is not necessarily too 
high to be awarded as damages (id quod in- 
terest). Per Ameshoff, J. : In such case the 
sum of £1900 would, according to the evidence, 
be excessive. — Peach & Co. v. The Jewish Con- 
gregation of Johannesburg (I O.R. 345). 

41. Damage caused by sparks from 
railway engine. — Onus. — On a person 

showing that damage was caused to him by 
sparks from the engine of a railway company, 
the onus is thrown on the company to clearly 
prove that the damage was caused without 
any negligence on its part. To accomplish 
this the company must inter alia prove that 
the engine was provided with a spark catcher 
in good order and of the best make that the 
company could reasonably be expected to use. 
M sued the railway company for damages 
caused by a veld nre originating from the 
sparks from an engine. Evidence was adduced 
by the company that the engine was of the 
same construction as those used in the Cape 
Colony, and that the spark catcher was in 
good order. Held y that in the absence of 
evidence that the spark catcher was of the 
best make that could reasonably be demanded 
from the company to use, the company had not 
sufficiently shown that there was no negligence 
on its part. — N.Z.A.S.M. v. J. G. Meyer (6 
O.K.). 

42. Damage caused by sparks from 
railway engine. — A railway company, 
which according to its concession must use 
for purposes of traction steam locomotives, and 
which has taken all reasonable precautions 
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against damage, held not responsible for 
damage caused to property alongside the 
railway line by sparks flying in spite of 
precautions from the engine. — Jendrescheivitz 
v. N.Z.A.S.M. (6 0.R.). 

43. Purchase and sale. — Option. — 
Non-delivery. — Damages. —Market 

value. — In an action for damages for non- 
delivery of coke according to contract, the 
proper measure of damages is the difference 
Detween the contract price and the market 
price of the coke calculated from the date of 
the breach of the contract to the date on 
which the plaintiff ceased to use coke. Where 
a defendant has entered into a rash undertak- 
ing, or through his own fault is unable to 
fulfil his contract, he is liable only for such 
damage as could have been contemplated or 
foreseen when the contract was entered into. — 
Transvaal Silver Mines, Ltd., v. E. Brayshaw 
(2 O.K. 95). 

44. Liability of innkeeper for in- 
sufficient stabling. —Horse sickness. 
— Damages.— In an action for damages by 
reason of the non-performance of a duty it 
must be shown that the damage was the 
natural, reasonable or probable consequence of 
the negligence of the defendant. — H. Naumann 
v. J. W. Johmon (2 O.K. 188). 

45. Damages.— Exemplary damages. 
— Flooding.— Regulation 7 of the Bye- 
laws for Railways and Tramways 

(1892). —The Volksraad Resolution of the 
28th July, 1892, art. 871, which confirms 
Regulation No. 7 of the Bye-laws for Rail- 
ways and Tramways, has no retrospective 
effect. Where on several occasions damage 
by Hooding had been caused to the property 
of the plaintiff through the works of the 
defendant, and where the defendant had 
taken no notice of the complaints made by 
the plaintiff, the Court was of opinion that 
it was a case for the award of exemplary 
damages. — H. J. Morkel v. The Netherlands 
South African Railway Co. (3 O.R. 71). 

46. Relationship between the wrongful act 
and the damage. Vide Servitude (13). 

47. Subsidence of ground.— Damage 
to buildingr.— Liability.— Where ground 
was used for mining purposes and was subse- 
quently sold partly to R and partly to M, who 
laid out the portion bought by him in stands, 
and where S hired one of the said stands and 
built a house thereon, and where damage was 
caused to the house by the subsidence of the 
adjoining ground in possession of R in conse- 
quence of the existence of an old abandoned 
shaft of which R knew nothing, Held, on 
appeal, that R could not be held responsible for 
the damage. — Band Central Ore Reduction Co. 
v. Smith (5 O.R., March 18). 

48. Non-delivery of claims. — Measure of 
damages. Vide Gold Law (63). 


49. Amount awarded for damages may be 
increased on appeal. Vide Appeal (29). 

50. Damages. — Amount of. — Where 
the plaintiff sued for damages by reason of the 
inability of the Government to place him in 
possession of certain 350 claims on the farm 
Witfontein, the majority of the Court 
(Jorissen, J., dissentiente) reckoned the 
amount of damages in respect of 87 of the 
said claims the price offered in 1895 for cer- 
tain adjoining claims, and in respect of the 
remaining 263 claims the average price paid 
at public auction for all lapsed claims on the 
same farm. — Elias Syndicate v. Leyds, N.O., 
and the Responsible Clerk of Doornkop (4 O. R. 
337). 


DAMNUM ABSQUE INJURIA. 

1. The placing of broken glass on a wall 
four feet high is not necessarily a wrongful act. 
Where, therefore, the horse of C, in jumping 
over the wall in order to get into the enclosed 
land of P, was injured by the glass, Held, that 
it was damnum absque injuria, and that no 
action lay.— Pretorius v. Coetzee (1 S.A.R. 77). 


DAYS OP GRACE. 

1. Protest of promissory note to be made 
within the days of grace. Vide Protest (2). 


DEFAULT. 

1. Purging default. —Rule 24.— No- 
tice of bar. — Applicant, having entered 
appearance, failed to file pleas within the 
proper time under Rule 24. He was repeatedly 
requested, after the lapse of such time, to file 
pleas, but neglected doing so. Notice of bar 
was thereupon served upon him, and a month 
afterwards he left the territory for England. 
Upon motion for leave to purge default and 
file pleas the Court refused the application 
with costs.— Brodrick v. Leathern (Kot. Tral. 
139). 

2. Defendant in default permitted to cross- 
examine plaintiffs witnesses. Vide Bar (2). 
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3. Judgment in default. — The sum- 
mons and notice of bar having been served on 
the defendants personally, the Court gave 
judgment against the defendants with costs. — 
Celliers v Boshoff (Kot. Tral. 200). 

4. Tempus morae. - Where the plaintiff 
fixes no definite date as tempus morae in his 
summons, nor proves it at trial, Held, that as 
a rule the date of written demand will be 
considered as tempus morae. — Johannesburg 
Consolidated Investment Co. v, PiUlinger (6 
O.R.). 


2. Letter of demand posted, but not resil- 
ing its destination. Viae Costs (12). 


DELIVERY. 

1. What constitutes delivery. — 
Ownership. — Railway contract. — W 

made a contract with verwey, the chief 
engineer of the Netherlands Railway Co., for 
the construction of a railway line, wliich con- 
tract contained a stipulation that all plant 
and material brought oy W on to the site of 
the railway works for the purposes of the 
construction should, during the time of the 
construction and until everything had been 
delivered up, be the property of the railway 
company, and should on no account be re- 
moved or used for any other purpose without 
the consent in writing of the engineer. Under 
this agreement certain goods were brought on 
to the railway works, where they were at- 
tached by M in execution of a judgment 
obtained against W. Held (reversing the 
judgment of Morice, J., in Chambers), that 
there had been delivery of the goods to the 
railway company, and that they were thus 
not liable to attachment. — Verwey, N.O., v. 
Malcomess & Co. (4 S. A.R. 178). 

2. Passing of ownership by delivery. Vide 
Sale. 

3. Vide Carrier. 

4. Pledge of movables unaccompanied by 
delivery holds good as against debtor and 
concurrent creditors. Vide Pledge. 

5. Cession of instrument by endorsement 
and delivery. Vide Promissory Note (11). 

6. A promise to deliver shares in a company 
on flotation binds the promiser to deliver clear 
and unconditional shares. Vide Shares (5). 


DEMAND. 

1. Splitting of demands. Vide JURISDIC- 
TION (3). 


3. Mortgage bond payable on 
Vide Provisional Sentence (30). 


demand. 


DEPOSITARY. 

l. Property in possession of deposi- 
tary.— Right of owner.— The mere pos- 
session of property belonging to another, with- 
out any authority to deal with the property 
otherwise than for the purpose of safe custody, 
will not, if the person so in possession takes 
upon himself to sell or pledge it to a third 
party, divest the owner ot his rights as against 
the third party, however innocent in the trans- 
action the latter may have been. — Perrin v. 
Turton (Kot. Tral. 25). 


DEPOSITION. 

1. Of absent witness. — Sec. 51 of 
the Criminal Procedure.— The deposition 
of an absent witness, who had not been bound 
over to appear at the trial under sec. 51 of the 
Criminal Procedure, rejected by the Court. — 
The Queen v. Davis (Kot. Tral. 173). 

2. Of person taken at preliminary exami- 
nation since deceased must be duly proved 
before it can be admitted as evidence at the 
trial. Vide Preliminary Examination (6). 

3. Original deposition, forwarded in support 
of a requisition for extradition, should be pro- 
perly authenticated. Vide Extradition (3). 


DETECTIVES. 

1. Discretion. — Use of force. —De- 
tectives who are authorised by the proper 
authorities to attach the books and documents 
of one of the parties to an arbitration suit 
must act with discretion, and have no right 
to lay hands upon private documents belong- 
ing to other persons, and not mentioned in 
the writ; if they do so, such persons are 
entitled to resist, if necessary with force.- - 
A. W. Baker v. The State (1 O.R, 190). 
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DIAGRAM. 

1. Of water- course ; law No. 5 of 1870, sec. 
8. Vide Servitude (1). 

2. Approved diagram cannot be set aside by 
Court or Land Commission. Vide Jurisdic- 
tion (20). 

3. Protest against the approval of 
a diagram. — A person who as purchaser has 
merely a jus in personam to obtain transfer of 
the land purchased by him, and is, moreover, 
not in occupation of such land, cannot lodge a 
protest against the approval of a diagram of an 
adjoining farm. — Evans v. Ludik (2 S.A.R. 14). 

4. The Court setting aside approved 

diagrams. — The Court will set aside ap- 
proved diagrams of farms, w r here it appears 
that no notice of the survey was given to the 
adjoining owners, as required by law, and 
such owners have been prejudiced thereby. 
Under such circumstances the provision of 
the law, that an approved diagram is an 
indisputable and irrefutable document, is no 
defence.— G'Neil v. The Colonial Gold Mining 
Co. and Escombe (2 S. A.R. 56). 

5. Diagram amended. —Approved 

diagram of a farm amended on the ground 
that it encroached upon the plaintiffs land, 
and no notice of the survey, in consequence of 
which the diagram had been framed, had been 
given to the plaintiff as contiguous owner. 
O'Neil v. The Colonial Gold Mining Co. and 
Escombe (supra, 4) followed. — Venter v. Meyer 
and dc Beer (2 S. A.R. 70). 

6. Interdict applied for against a person 
having an approved diagram of his farm, to 
restrain him from working same. Vide In- 
terdict (16). 

7. Confirmed diagram in conflict with 
beacons on proclamation ; open ground. Vide 
MlJNPACHT (3). 

8. Surveyor's diagram ; mistake in diagram ; 
trespass ; damages. Vide Trespass (4). 

9. Approved diagram set aside.— 
Notice of survey. — Plaintiff had sold a 
farm to Barrett Bros., but was unable to give 
transfer because defendant had caused the 
plaintiff's farm to be included in the survey 
and diagram of his own farm. No notice of 
such survey had been given to the plain- 
tiff, who had also been condemned to pay 
damages to Barrett Bros, for breach of con- 
tract. Held, that defendant's approved dia- 
gram must be set aside, and that plaintiff was 
entitled to recover from defendant the damages 
and costs which he had to pay in the suit 
brought against him by Barrett Bros. — 
Bezmdenhout v. Bester (3 S.A.R. 236). 

10. Setting aside diagram.— Inspec- 
tion of farms.— Priority of title.— Mis- 


take in Government Notice.— Where, 
in an action for the setting aside of the trans- 
fer and diagram of certain farm M in favour 
of the farm G, it w r as proved that M was in- 
spected first and the notice published in the 
Staatscourant on the 30th August, 1870, 
though title was not taken out till the 24th 
December, 1874, and the farm G was entered 
on the 26th October, 1870, inspected the 16th 
January, 1871, notice published in the Staats- 
courant on the 7th March, 1871, and title 
taken out on the 5th July, 1871, and this last 
notice contained a misdescription of the farm, 
stating that it was situated in Crocodile 
River ward, whereas it was actually in the 
Komati ward, thus depriving owner of M 
of his opportunity of protesting as required by 
law, the Court held that in view of the then 
local law and custom the earlier inspection 
conferred on the owner of M a real right 
which could not be taken aw r ay by a subse- 
quent inspection and report containing a mis- 
description which deprived him of his oppor- 
tunity of protesting, and gave judgment for 
defendant with costs. — The Gold Estates 
(Transvaal) Co. v. The Central Montrose 
Estate dc G. Co. (4 S.A.R. 145). 

11. Action for cancellation of notice of pub- 
lication of a diagram of certain water-course, 
wherein the secretary to the Government was 
joined as co-defendant. Held, upon exception,' 
that no action lay against the secretary to the 
Government. Vide Action (12). 


DIVORCE. 

1. Fresh summons. — A fresh summons 
praying for a divorce a vinculo is not necessary 
where, in the summons for a decree of restitu- 
tion of conjugal rights, it is stated that on 
non-compliance with the order to return to 
cohabitation application will be made* for 
a decree a vinculo. — Truter v. Truter (Kot. 
Tral. 34). 

2. The Court under similar circumstances 
as above directed a fresh summons for divorce 
to be taken out, and at the same time in- 
timated that where the plaintiff was desirous 
of obtaining a divorce a vinculo on the ground 
of malicious desertion, it was advisable at once 
to institute an action in that form, and not 
for restitution of conjugal rights. Although 
the Court would in such a case, on proof of 
desertion, first order the defendant to return 
to cohabitation before granting a divorce, still 
in this way the necessity of a second summons 
would be obviated. — Erasmus v. Erasmus (Kot. 
Tral. 35, footnote). 

3. Collusion. — Where, after the plaintiff 
had determined to sue for a divorce, he pro^ 
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posed a marriage between his wife and her 
adulterer, and consented to provide the wife 
with money to supoort herself during the 
continuance of such illicit union, a marriage 
between the wife and the adulterer being 
forbidden by Roman-Dutch law, the Court 
dismissed his summons for divorce a vinculo. 
— Weatherley v. Weatherley (Kot. Tral. 67). 

4. Condonation. — To establish condona- 
tion there must be evidence that the plaintiff 
agreed to take the defendant back as his wife, 
reetam et integrant. — Weatherley v. Weatherley 
(Kot. Tral. 67). 

5. Summons for divorce ; allegation of adul- 
tery. Vide Exception (38). 

6. Jurisdiction in action for divorce. Vide 
Jurisdiction (5). 

7. Evidence of plaintiff. Vide Evidence (7). 

8. Birth of child.— Adultery.— Where 
a husband had been absent from home and 
returned to his wife, who, within six months 
of such return, gave birth to a full-born child, 
Held, proof of adultery by her with some 
person unknown, and a decree for divorce a 
vinculo was accordingly granted.— Finegan v. 
Finegan (Kot. Tral. 159). 

9. Adultery. — Forfeiture of pro- 
perty of the guilty spouse. — In an 
action for divorce on the ground of adultery, 
the property of the guilty spouse brought into 
community may be declared forfeited {per 
Esselen and de Korte, J.J. ; S. Jorissen, J., 
dissentiente). — Mulder v. Mulder (2 S.A.R. 
238). 

10. Action for divorce on account 

of adultery. — Absolution from the instance 
granted in an action for divorce, where the 
Court considered that although there was the 
gravest suspicion that adultery had been com- 
mitted, ana ample opportunity for doing so, 
yet the Court was not satisfied that the plain- 
tiff had proved that adultery had in fact been 
committed, and there was nothing to show that 
there existed any affection between the re- 
spondent and co-respondent. On the contrary, 
both before and after the alleged commission 
of adultery, the plaintiff' and respondent had 
lived on affectionate terms with each other. — 
Edward D. Chester v. Helen Chester and 
Graham (10 C.L.J. 340 and H. 157). 

11. Child.— Custody of minor in case 

of divorce. — The custody of the minor 
children in a case of divorce entrusted to the 
guilty party, the judge finding that this was 
in the interest of the children. — Alexander v. 
Alexander (H. 183). 

12. Forfeiture of property.— The hus- 
band's portion of the property declared for- 
feited on dissolution of the marriage, on the 


ground of the husband's adultery. — du Toit v. 
du Toit (1 O.R. 163). 

13. Divorce.— Malicious desertion.— 

In an action for divorce on the ground of 
malicious desertion, where the defendant 
stated that she refused to return to the plain- 
tiff, the Court dissolved the marriage, without 
first granting a rule nisi calling on defendant 
to return to plaintiff within a certain time. — 
P. Kok v. J. M. E. P. C J. Kok (born J arisen 
de Porten), (5 O.R. 31st March). 

14. Divorce. — Foreign marriage. — 
Scotch law.— Communio bonorum.— 
Division of the estate. — Plaintiff and 

defendant were married without antenuptial 
contract in Scotland, where they were ooth 
domiciled at the time. Later they came to 
South Africa and the marriage was declared 
dissolved on the ground of adultery com- 
mitted by the defendant in this country. 
Evidence was admitted to show what the law 
of Scotland was with regard to the division of 
the estate on dissolution of the marriage, and 
judgment was given accordingly. The inno- 
cent party was declared entitled to what she 
had brought into the estate besides to the half 
of the "common stock" in the possession of 
the husband. — Voretta Wasaerzug v. Moses 
Wasserzug (5 O.R., April, 1898). 

15. Divorce. — Exception. - Wrong; 
name of defendant.— No mention of 
place where marriage or desertion 

took place. — In a summons for divorce on 
the ground of malicious desertion the place 
where the marriage was solemnised and where 
the desertion is alleged to have taken place 
must be mentioned. Exception upheld. — 
Gebhard v. Gebhard (5 O.R., May, 1898). 

16. Divorce.— Malicious desertion.— 

When in an action by the husband against 
the wife for divorce on the ground of malicious 
desertion, the desertion was proved and it 
appeared from the evidence that it was very 
improbable that the wife would return to 
cohabit with the husband, the Court at once 
gave judgment declaring the marriage be- 
tween the parties dissolved. — de VUliers v. de 
Villiers (2 O.R. 259). 

17. Divorce.— Adultery.— Proof.— 
Admission by defendant.— Wheft in an 

action by default for divorce on the ground of 
adultery evidence thereof was given by plain- 
tiff' that the defendant had in two other actions 
admitted his adultery under oath, and this 
evidence was supported by the evidence of 
another witness and a letter was further pro- 
duced written bv defendant wherein he admitted 
his guilt, the Court held that, in absence of 
evidence to the contrary, adultery had been 
proved. — Heynemann {nee Sheeman) v. Heyne- 
mann (4 O.R. 430). 

18. Condonation. — Where a husband 
attempted to have connection with his wife by 
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putting his hand under her clothes, to which 
invitation she did not respond, If eld, that this 
per %e did not amount to condonation. — Finegan 
v. Finegan (Kot. Tral. 159). 

19. Connivance at adultery.— Conni- 
vance exists where the plaintiff, by his acts 
and conduct has either knowingly brought 
about or conduced to the adultery of his 
wife ; or where he has so neglected and ex- 
posed her to temptation as under the circum- 
stances of the case he ought to have foreseen 
would, if the opportunity offered, terminate 
in her fall. So where the plaintiff, having 
become aware of an improper intimacy existing 
between his wife and the co-respondent, re- 
mains passive and permits the intimacy to 
continue, taking no steps to protect his wife 
and to avert the coming danger, he will be 
held to have connived at her subsequent 
adultery. — Weatherley v. Weatherley (Kot. 
Tral. 66). 

20. Proof of certificate of marriage. 

— The signature of a minister to a certificate 
of marriage, contracted in the Cape Colony, 
must be duly proved. — Nyshens v. Nyshens 
(Kot. Tral. 146). 

21. Custody of child. Vide Child. 


DOCTOR. 

1. Exception that doctor is not duly 

Qualified. — Landdrost ordered to hear evi- 
dence as to the qualification of a doctor, against 
whom, as plaintiff, exception was taken that 
he was not a duly qualified practitioner. Onus 
of proof thrown on excipient. — E. A. Skeen v. 
J. A. Kay (H. 214). 

2. Doctor's certificate ; conviction of murder 
quashed owing to doctor's certificate not sworn 
to. Vide Criminal Procedure (30). 

3. Doctor's fees. Vide Contract (33). 


DOCUMENTARY EVIDENCE. 

1. Sale of documentary evidence; cham- 
perty. Vide Champerty (2). 


DOMICILIUM. 

1. Essentials. — To constitute a domicile 
of choice these two essentials must concur : 1st, 
Actual residence in the new place or country ; 
2nd, an intention of remaining there so as to 
make it one's permanent home. — Weatherley v. 
Weatherley (Kot. Tral. 66). 

2. Foreign domicile of parties to a contract 
to be performed outside jurisdiction of the 
Court. Arrest to found jurisdiction. Vide 
Arrest (10). 

3. Shareholders of foreign company resi- 
dent in this State. Vide Jurisdiction (16). 

4. Defendant's foreign domicile.— 
Arrest adfundandamjurisdictionem. 

— Applicants, domiciled in this State, applied 
for an order to arrest adfundandam jurwdic- 
tionem the interest of V in a certain business 

I in this State, V being domiciled in Natal. 

■ Held, that the Court had no power to refuse 
the arrest. — McBride & Thomson v. Vause 

, (3 S.A.R. 3). 


5. Husband's domicile. — Wife's 
separate domicile. — The applicant, who 

was married in England, settled in Natal 
with her husband and lived there for some 
years. Her husband then left her and went to 
Australia, from which place he wrote to her 
only once, namely, in 1884. In January, 1889, 
she went and settled in Johannesburg in the 
Transvaal, and claimed to have acquired a 
domicile there. She applied to the Court for 
leave to sue her husband for divorce on the 
ground of malicious desertion. The Court 
held, that granting that she could acquire a 
separate domicile for herself, she could not 
under the circumstances bring her husband 
under the jurisdiction of the Court, and re- 
fused the application. — Ex parte Tvffield (3 
S.A.R. 76). 

6. Domicile. — Change of domicile 
not presumed. — Jurisdiction. — Two 

spouses domiciled in this country removed 
to Man lion aland, and after having there co- 
habited for about twenty months the husband 
deserted his wife. Shortly after this desertion 
the wife returned to this State and applied to 
this Court for leave to sue her husband, who 
was abroad, in an action for divorce. On the 

Question as to whether the Court had juris- 
iction or not, Held, that pjnmd facie the 
Court had jurisdiction, and that the onus of 
proof to the contrary lay on the husband. — 
Ex parte Hamman (1 O.K. 306). 

7. Domicile.— Animus revertendi.— 
Testament. — Disinheriting 1 children. 

— H D, domiciled in Cape Colony, executed a 
testament there in 1888 instituting his wife 
as sole heiress, and left nothing to his six 
children. In the same year he came to this 
State and lived here until he died in 1893. It 
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appeared from the evidence that H D hod 
always expressed his intention of returning 
to the Cape Colony as soon as he was in 
a position to do so. He had no immovable 
property in this State. Held, that under the 
circumstances H D must be held to have all 
along been domiciled in the Cane Colony, and 
that the liquidation and distribution account 
of his estate, in terms of the testament, bad 
to be confirmed although drawn in conflict 
with our law, as the same was in accordance 
with the law of Cape Colony. — Sophia David 
and J. Berlein, N.O., v. The Orphan Master 
of the S. A. Republic (4 O.R. 448). 

8. Of company. Vide FOREIGN COMPANY (4). 

9. Restitution of conjugal rights — 
Domicile. — Jurisdiction. — The parties 
Mere married in October, 1887, in the Cape 
Colony, where they lived together for some 
years. They then came to live in this State. 
In June, 1894, the husband sent the wife to 
Kimberlejr, in the Cape Colony, to reside 
there with her parents for an indefinite time. 
Shortly after her departure for Kimberley the 
husband left this State. In February, 1895, 
the wife returned to this country. The Court 
refused an application by the wife for leave to 
sue her husband by edict in an action for 
restitution of conjugal rights, on the ground 
that the Court had no jurisdiction as the 
husband had no domicile in this State, and 
the wife could not, under the circumstances 
stated in the petition, be regarded as having 
acquired a separate domicile entitling her to 
institute an action against her husband in 
the courts of this country for restitution of 
conjugal rights. A wife can acquire a separate 
domicile so as to take proceedings against her 
husband in an action for restitution of conjugal 
rights or for divorce. — Atkinson v. Atkinson 
(2 O.R. 212). 

10. Domicile. — Divorce. — Ex garte 
application.— Appeal.— The domicile of 
the wife is that of iier husband. Leave was 
therefore given to applicant, who was resident 
in this country, to sue his wife, who was 
resident in the Cape Colony, by edict, for 
restitution of conjugal rights. An appeal 
from a judgment in an ex parte application 
was allowed, as a renewal of the original ap- 
plication. — Ex parte P. «/. Mostert (3 O.R. 91). 


DONATION. 

1. Intervivos.— Acceptance.— Regis- 
tration. — Where a donation inter vivos of 
land was made by a grandfather in favour of 
his grandson, a minor, and accepted by the 
father of the minor on his behalf, Held, that 
an action lay to compel transfer of the land 


in favour of the minor. A conveyance of 
land coram lege loci is equivalent to registra- 
tion.— Barrett v. Execvtois of O'Neil (Kot. 
Tral. 104). 


DUTY. 

1. Exemption from transfer duty a condition 
in a sale. Vide Condition (3). 

2. Payable on a lease under sec. 14 of Law 
No. 7 of 1883. Vide Lease (17). 


DYING DECLARATION. 

1. In a case of murder. Vide Murder (5). 

2. Admissibility of dying declara- 
tion. — Circumstances. — Where in an 
argument upon a point reserved as to the 
admissibility of a certain " dying declaration " 
it was contended that the words, " I pray God 
1 may die, I am suffering so much, showed 
that deceased did not know that his death was 
inevitable, the Court held that these words 
taken with all the circumstances showed that 
deceased knew he would die from his wounds, 
and that the dying declaration was admissible. 
— The State v. Miihlenbeek (June 6, 1891). 

3. D was charged with the murder of J, who 
was found by B lyin^ on the ground with a 
fresh wound from which the bowels were pro- 
truding. In answer to a question by B, J said, 
" I am dead," and stated that the wound had 
been inflicted by D. He died shortly after- 
wards. Held, that what J said was admis- 
sible as a dying declaration.— The State v. 
Z>yer(4S.A.R. 291). 


EJECTMENT. 

I. Sale offarm in execution.— Eject- 
ment. — Where the plaintiff had at an exe- 
cution sale bought a farm belonging to the 
defendant, and had obtained transfer thereof, 
Held, that he could not succeed in an action 
of ejectment against the defendant, because of 
an irregularity in the writ under which the 
farm was sold in execution, and because there 
was no prior attachment of the movable pro- 
perty of the defendant, nor any return of 
nulla bona. — Zcilcr v. Rosseau (Kot. Tral. 35). 
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2. Prayer for ejectment and prayer for 
compensation in damages in same summons. 
jr ide Summons (3). 

3. Jurisdiction of landdrost in a case of 
ejectment. Vide Jurisdiction (17). 

4. Action for ejectment rightly brought by 
concessionnaire against diggers who claimed 
the right of retention because of a compensa- 
tion clause in the concession. Vide Conces- 
sion (2). 

5. Defendant ejected from land, to the pos- 
session of which plaintiff made out a prtmd 
facie good title, while the defendant failed to 
prove any right. Vide Title (1). 

6. From claim.— Lapsing of claim. — 

Where in a suit for ejectment from a certain 
claim it appeared that the license under which 
the claim was held expired on the 26th April, 
and was not renewed till the 27th April, the 
Court held that on the morning of the 27th 
April the ground was open, and as plaiutilF 
had not proved that defendant came on the 
ground after he had renewed the licenses, 
granted absolution from the instance. — 
Honiball v. Wright (3 S.A.R. 29). 

7. Maid fide possessor. Vide Improve- 
ments (1). 


EMPHYTEUSIS. 

1. No emphyteusis possible where restraint 
placed on alienation. Vide Exception (23). 


ELECTION. 

1. Of borough councillors under Law No. 16 
of 1880. Vide Municipal Council. 

2. Of trustee in insolvency. Vide INSOL- 
VENCY. 

3. Election agent. — Services ren- 
dered.— Remuneration.— Law No. 3 
of 1894, sec. 9, not applicable.— Where 

it was proved that respondent had appointed 
appellant to act as his election agent in an 
election of a member of the Second Vol ksraad, 
and to further his candidature, at a fixed pay- 
ment for such services, and respondent, after 
having availed himself of such services, re- 

{mdiated liability for the balance of the stipu- 
ated remuneration due to appellant on the 
ground that the agreement between them was 
illegal by virtue of Law No. 3 of 1894, sec. 9, 
Held, by the High Court, that the above- 
mentioned section did not apply to the case 
in point unless respondent was able to show, 
which he had not done, that appellant's ser- 
vices had been rendered for an unlawful object. 
The appeal was allowed with costs. — Macgregor 
v. de Meillon (3 O.R. 9). 


ENDORSEMENT. 

Vide Banking Company. 
Vide Bill of Exchange. 

Vide Company. 

Vide Promissory Note. 

Vide Provisional Sentence. 

Vide Scrip. 


ESTOPPEL. 

1. Irregularities in arbitration pro- 
ceedings. —Tacit consent.— Award.— 

Where the parties to a dispute, which had 
been referretl to arbitration, tacitly acquiesced 
in certain irregularities committed by the 
arbitrators, and after the giving of the award 
one of them applied to the Court to have it 
set aside on the ground of such irregularities, 
it was held that ne was estopped from raising 
any objection, and was bound by the award. — 
van Aardt v. The Glasgow South African 
Co. (2 S.A.R. 91). 

2. Estoppel. — Knowledge. — On the 
23rd May, 1888, the plaintiff ceded to the 
defendant certain rights to and over certain 
farms. The defendant undertook inter alia 
to prospect the farms for six months and to 
declare within that time whether he would 
confirm the cession, failing which the rights 
were to be retransf erred to the plaintiff. 
The plaintiff, alleging that the defendant had 
not nil filled his obligations, sued for cancel- 
lation of the contract or for damages. The 
Court found that a syndicate had been formed 
to prospect the farms, that the defendant had 
ceded all his rights to the said syndicate and 
that the plaintiff had become a shareholder 
and director thereof, and that he had acquiesced 
in everything which had been done by the de- 
fendant, and held that he was therefore es- 
topped from suing for cancellation of the 
contract. — Vyvers v. Brnhns (3 S.A.R. 61). 

3. Vide Abandonment (2). 
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4. Foreigrn company. -Consent to 
judgment.— Jurisdiction. — Estoppel. 
— Sequestration. — Where a foreign com- 
pany consented to judgment in this country it 
was held that it was too late to object to the 
granting of a final order of sequestration of the 
estate of the said company on the ground that 
this Court had no jurisdiction. — Steel, Murray 
& Co. v. The Weenen Comity G. M. Co. 
(3 S.A.R. 256). 

5. Knowledge of action. — Where a 

Erior contractor had notice of a suit instituted 
y a subsequent contractor to compel an owner 
to give transfer of a farm, and did not inter- 
vene or take steps to protect his rights, the 
Court refused to support his application for an 
interdict. — van Jtensenbunf v. Bourke and 
GWm?(3S.A.R. 115). 

6. Sale of land. — Voetstoots. — 
Written contract. — Variation of 
written contract.— Estoppel.— Laesio 

enormia. — Where in an action for perform- 
ance of a contract for the sale of land, which 
stated that the land was 1500 morgen in extent 
more or less, and contained a voetstoots i 
clause, such extent proving subsequently to be 
only 567 morgen, and the defendant refusing 
to complete payment of the price on the ground 
of fraud and laesio enormia, it was proved that 
the plaintiffs had said, " I am not selling 5 or 
500 morgen. If it is 5 morgen or 2000 morgen 
it is your land," and the defendant hail made 
no objection, and immediately thereafter paid 
a portion of the first instalment of the price, 
the Court held that the purchaser was estopped 
from saying that 1500 morgen had not been 
delivered to him, and that a new contract had 
been entered into varying the written contract, 
and gave judgment for the plaintiff's with 
costs. —Meyer <k Meyer v. Tainton (4 S. A . R. 14). 

7. Estoppel by agreement. — Etfect- 

ment. — The N H or G Church and the 
U H Church, at Zeerust, both claimed the 
ownership of certain property there, and the 
latter forcibly ejected the former from pos- 
session. At the instance of the Government 
the disputants then agreed to submit the 
questioti of the ownership to the High Court 
for decision, and to leave everything else in 
statu quo until such decision should be given. 
Notwithstanding this agreement, the N H or 
G Church applied to the Court for an order, 
as a preliminary step, placing them in posses- 
sion of the property from which they had 
been ejected. Held, that the applicants were 
estopped by their agreement from obtaining 
such an order, and dismissed the application 
with costs. — Otto v. Viljoen and Others (4 
S.A.R. 45). 

8. No notice ^iven by principal of discharge 
of agent ; liability. Viae Agent (15). 

9. Breach of contract.— Estoppel by 
conduct. — Collusion. — Damages. — 
W T here in an action for performance of a 


certain contract and for damages it appeared 
that P and S had a contract with D to rent a 
farm for £10 monthly with option to buy for 
£2000, and P and S surveyed and sold erven 
on a portion of the farm provisionally, and S 
tendered the rent to D on due date, who made 
an appointment for the following day, and 
then declared the lease forfeited for non- 
l>ayment of rent, Held, that there had been 
a breach of the lease by D, and gave S elec- 
tion between cancellation of lease and £600 
damages to be paid by D or specific perform- 
ance of the contract and £600 damages to 
be paid by D. — van der Spity v. Erasmus 
(4 S.A.R. i71). 

10. An insured having gone to law under a 
policy containing the usual arbitration clause, 
and the insurers having submitted to the 
Court's jurisdiction, the insured is estopped 
from compelling the insurers to submit to 
arbitration. Vide Insurance (2). 

11. Company.— Acts of secretary.— 
Trust deed.— J3ona fides.— Where, in a 

suit for cancellation of a mortgage bond 
entered into by a secretary of a board of 
executors without the knowledge or instruc- 
tions of his directors, it appeared that the 
trust deed did not prohibit borrowing, and 
that acting on legal opinion the company had 
been accustomed to borrow in the course of 
business for seven years, and the directors 
were accustomed to leave the secretary a wide 
discretion in the transaction of business, and 
similar transactions had been previously rati- 
fied both by the directors and shareholders, 
and the proceeds of the mortgage bond had 
been u seel for the payment of an overdraft for 
which the directors were directly responsible 
as being in the ordinary course of business, 
the Coutt held that, the loan being contracted 
bond Jide, the holders of the mortgage bond 
were entitled to the securities for the amount 
due to them, but that the general clause in 
the bond should be cancelled, as the secretary 
without the consent of the directors could not 
bind properties belonging to the company, and 
ordered costs to be paid by the ooard of 
executors. —Hugo <k Haines v. The Transvaalia 
Co. and the National Bank (4 S.A.R. 278). 

12. Right to deny. — Refused. — The 
appellant, who had given the respondent 
certain cheques signed " q.q. P D H," as 
security for money lent, and who, after the 
dishonouring of the cheques, had paid off part 
of the amount due, was held to be estopped 
from the right to deny his liability, in an 
action for recovery of the balance, by alleging 
that the respondent had accepted the cheques 
as those of a disclosed principal. — Groeneumld 
v. Meeser(l O.K. 195). 

1 3. Knowledge. — Estoppel. —Lease 
and hire.— Sub-lease.— Verbal condi- 
tion. — Right of lessee to cut wood 
suitable for cutting (Sylva caedua).— 
Where the purchaser of a property under lease 
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had knowledge of the existence of a young 
plantation of trees which had been planted by 
the sub-lessee, solely for his own benefit with 
the consent of the lessee, confirmed by the 
original owner subsequently to the execution 
of the written sub-lease, and where the pur- 
chaser by remaining silent for three years nad 
caused the sub-lessee to suppose that he did 
not claim the trees, and the purchaser had, 
without protesting, allowed the sub-lessee to 

Eroceed with the planting out of trees at 
is own expense, which the latter would not 
have done had it not been for the conduct of 
the purchaser, the purchaser was held to be 
estopped from denying the validity of the 
consent of the lessee and the confirmation by 
the former owner on the plea that he was an 
innocent purchaser. Where virgin land, un- 
built upon and uncultivated, is leased for a 
certain period, and there is no provision in the 
lease regulating the manner of cultivation, 
the lessee may cultivate the land as he wishes, 

f>rovided he does not, at the expiration of the 
ease, return the property to tne lessor in a 
worse condition than he found it. When a 
lessee leases ground with the object, known 
to the lessor, of planting trees with the object 
of subsequently cutting them down and selling 
them for his own benefit, the lessor cannot 
prevent him from so cutting down the trees 
unless this in itself causes damage to the 
ground. A lessee is entitled during the con- 
tinuance of his lease to chop down trees 
planted by himself for the purpose of sale 
{Sylva caedua), subject to the obligation to 
leave the surface in the same condition in 
which he found it. Under the term Sylva 
caedtta the blue gum tree is included, as this 
tree, after it has been cut down, again sprouts 
out from the original root and stem, and at 
fixed intervals produces, as it were, crops of 
wood {fructus) as before. — Hmujhton Estate 
Co. v. F. S. McHattie and W. S. Barrat 
(1 O.R. 92). 

14. Shares endorsed in blank.— 

Agency. — Estoppel. — Fourhundred shares 
in the Bonanza (J. M. Co. registered in the 
name of plaintiff' company had been duly 
endorsed by both S and J, the joint repre- 
sentatives of the plaintiff company, and left 
in care of J, who thereafter, without know- 
ledge of S, interchanged the shares with de- 
fendant for four hundred shares in the same 
company, which latter he appropriated to his 
own private use. Held, in an action for de- 
livery of the first-mentioned shares, that as 
the defendant had acted bond fide, and the 
joint agents had acted intra vires in endorsing 
the shares and had thereby enabled J to act as 
he did, the plaintiffs were estopped from claim- 
ing return of the shares. — AJrikanische Berg- 
werks und Handels Gesellschaft v. Ojtpenheimer 
(4 O.R. 432). 

15. Shares endorsed in blank- 
Agency.— Negotiable document.— Es- 
toppel. — Fourteen hundred shares in the 
Bonanza G. M. Co., Ltd., duly endorsed in 


blank by both S and J, the joint oyents of 
plaintiff' company, had been pledged by J to 
the French Bank whereof defendants w T ere 
managers, for his own benefit, without know- 
ledge or consent of S. It was held in an action 
for return of said shares, that as S by his 
action had enabled J to pledge the shares, and 
as the said bank had taken same ban a fide in 
the ordinary course of business, the plaintiffs 
were estopped from claiming the return of same. 
Semble, snare certificates endorsed in blank 
are by general custom on the Johannesburg 
Stock Exchange practical negotiable instru- 
ments. — Afrikanische Bergwerks und Handels 
Gesellschaft v. de Catelin and Muller, N.O. 
(4 O.R. 471). 

16. Insolvency Law, sec. 113.— Trus- 
tee. — Liability. — Obligation of a 
banker who is also a creditor.— The 

applicant was banker both for a company and 
for an insolvent estate, and also creditor in 
that estate. The respondent was secretary of 
the company and trustee in the insolvent es- 
tate. The applicant was entitled to receive a 
dividend from the estate. After the respondent 
had vacated his position as secretary of the 
company, T, the holder of a former general 
power of attorney of the respondent, granted 
in the latter's private capacity and also in his 
capacity as secretary of the company, but not 
in his capacity as trustee, and also the assist- 
ant secretary of the company, proceeded to 
carry on the administration of the estate. T, 
with the consent of the applicant, but without 
the knowledge and consent of the trustee, 
caused all the fun >ls of the insolvent estate to 
be placed to the credit of the company, and 
then at the request of the applicant proceeded 
to pay, by cheque drawn by him upon the com- 
pany's account, a part of the dividend. The 
company was subsequently liquidated, and the 
applicant now claimed the balance due to it 
by the estate from the respondent as trustee. 
L pon application to the Court by the bank for 
an order compelling the respondent to pay out 
to the bank the balance due on the dividend, 
the majority of the Court (Kotze, C.J., and de 
Korte, J.) held (Jorissen, J., dissenting) that 
the bank as applicant was estopped by its 
action from claiming payment from the trus- 
tee. — Natal Bank v. Langerman (2 O.R. 59). 

17. Estoppel. — Abandonment of 
claims.— Animus reliquendi.— The plea 
of estoppel cannot be accepted unless the 

Slaintiff has remained silent when it was his 
uty to speak. Mere silence is not sufficient. 
The animus reliquendi cannot be presumed, 
but must be clearly proved {per AmeshofF and 
Jorissen, J. J., Morice, J., dissenting). — Doyle 
v. Th\ Leyds, N.O., and the Band Exploring 
Syndicate (3 O.R. 22). 

18. Hire goes before purchase.— Es- 
toppel. — Where a leased property is in 
presence of the lessee sold by puolic auction 
on the representation that there is no lease on 
the property, and the lessee does not protest 
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against such representation, he cannot after- 
wards be heard to say that the property has 
been obtained by the purchaser subject to the 
lease. — T. W. Beckett <fc Co. v. B. Gundelfinger 
(4 O.R. 103). 


EVIDENCE. 

Admissions, 2, 25. 
Adultery, proof of, 10. 
Affidavit, proof by, 1. 

sworn in Free State, 6. 

Arbitration, hearing of evidence in, 24. 
Commission to take evidence, 7. 
Condonation, proof of, 3. 
Confession, 2, 25. 

Criminal appeal, evidence on, 26. 

procedure, variance between in- 

dictment and evidence, 16. 

Procedure Act (sec. 101), 11, 12. 

Deceased person, evidence of person since 

deceased, 17, 18. 
Divorce, commission in, 7. 
Documents as evidence, 19. 
Dying declaration, 23. 
Incest, proof of marriage, 21. 
Indictment, variance between indictment 

and evidence, 16. 
Irregularity in taking evidence in arbitra- 
tion, 24. 
Judge, right to admit or refuse evidence, 19. 
Marriage, proof of, 21. 
Marriage certificate, proof of, 9. 
Native woman, evidence of witness living 

with, 11, 12. 
Oral evidence, when not admissible, 5. 
Plea of guilty under provocation, evidence, 

14. 
Prisoner, evidence not given in presence of, 

4. 
Prisoner's statement, evidence of, 2. 
Promissory note, proof of presentment, 8. 
Receiving stolen goods, evidence of, 22. 
Sequestration, proof of, 15. 
Surety bond, proof of, 20. 
Witness, evidence of absent, 13. 

1. Of affidavits in a case of lunacy. Vide 
Lunatic. 

2. Prisoners' Statement.— The state- 
ments of prisoners, who have been duly 
cautioned, as required by law, received in 
evidence against them, where such state- 
ments were made after committal by the 
landdrost on a charge of murder. —Queen v. 
Saul, Rooikraal and Saul (Kot. Tral. 32). 

3. To prove condonation in divorce case. 
Vide Divorce (4). 

4. Not given in prisoner's presence, 

nor under oath.— Conviction by a land- 
drost set aside where the evidence against the 


prisoner was not given in his presence, nor 
under oath. — The Queen v. David Lynx (Kot. 
Tral. 110). 

5. Oral evidence not admissible to 

Srove contents of mortgage bond.— 
o oral evidence of the contents of a mortgage 
bond can be admitted, unless the absence of 
the bond has first been satisfactorily explained. 
— Reed v. Lee (Kot. Tral. 130). 

6. Affidavits sworn in Free State not ad- 
missible evidence. Vide Insolvency (59). 

7. Of plaintiff in divorce case.— It is 

not desirable to have the evidence of the 
plaintiff' in a suit for divorce taken on com- 
mission.— Ex parte Rem (Kot. Tral. 134). 

8. Proof of presentment of promissory note. 
Vide Provisional Sentence. 

9. Proof of marriage certificate. Vide 
Proof (2). 

10. Proof of adultery by birth of child. 
Vide Divorce (8). 

1 1 . Sec. 121 of Criminal Procedure. — 
The evidence of a witness admitted against a 
native woman with whom he was living. — 
The Queen v. Fleischman and Katrijn (Kot. 
Tral. 172) ; vide also infra (12) and Marriage 
(5). 

12. Of second wife.— Kotze, J., thought 

that if the prisoner had married both women 
according to Kafir law and custom, the second 
wife was as much his wife by that law and 
custom as the first wife ; and doubted whether, 
in the absence of any evidence to the contrary, 
the second wife should be admitted as a witness 
against the prisoner. — The Queen v. Sepana 
(Kot. Tral. 172) ; mde also mpm (11) and 
Marriage (5). 

13. Of absent witness ; sec. 51 of Criminal 
Procedure. Vide Deposition. 

14. To be taken in support of a charge 
where accused pleads "guilty under provo- 
cation." Vide Plea (13). 

15. To prove sequestration in case of fraudu- 
lent insolvency. Vide Criminal Procedure 

(12). 

16. Variance between an indictment and 
the evidence. Vide Indictment (5). 

17. Of a person, since deceased, taken at a 
preliminary examination by landdrost, who at 
the same time acted as Public Prosecutor, Held 
inadmissible at the trial. — The State v. Nell- 
majrius{2S.A.R. 121). 

18. Depositions of a witness, since deceased, 
taken at the preliminary examination, must 
be duly proveel before they can be admitted as 
evidence at the trial. Vide Preliminary 
Examination (6). 
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19. Documents having" no bearing 

on the case. — The presiding judge at a 
criminal trial has the right to refuse to admit 
as evidence any documents which have no 
bearing on the case. — The State v. Nellmapius 
(2S.A.R. 121). 

20. Can be led at a trial to prove a verbal 
agreement under which a surety bond was 
etitered into. Vide Surety (6). 


21. Of cohabitation and reputation is not 
sufficient proof of marriage in a case of incest. 
Vide Incest (1). 


22. In a case of receiving 1 stolen 
goods. — Where the prisoner was charged 
with having received stolen goods, knowing 
them to have been stolen, evidence to show 
that lie had on former occasions received 
stolen goods from the same person, knowing 
them to have been stolen, was held admissible. 
—The State v. Culler (2 S.A.R. 229). 


23. Admissibility of a dying declaration as 
evidence. Vide Murder (5). 


24. Irregularity in hearing of evidence in 
arbitration. Vicle Arbitration and Award 

(14). 


' 25. Confession. — The word "voluntary" 
in the Criminal Ordinance (Law No. 5 of 1864) 
means that no hope must be held out to the 
accused that he will derive any advantage 
from his confession. A confession obtained 
on an exhortation to speak the truth, as then 
the chances of acquittal would be greater, is 
not "voluntarily" made within the meaning 
of the law. Apart from the question whether 
such exhortation must be made by a person 
in a position of authority over the accused, 
the judge can onlv, on proper evidence, assume 
that the accused was under the impression 
that the person who persuaded him to confess 
has authority over him. The mere fact that 
some one went up to speak to an accused is 
not sufficient to raise the presumption that 
the accused regarded him as a person in 
authority. Confessions made to individuals 
who, without any valid reasons, meddle with 
accused persons under arrest, should be accepted 
with the greatest caution. "Where a white per- 
son went and talked to a native accused of 
murder, with the object of obtaining a con- 
fession from him, and then exhorted him with 
the remark, " When a person speaks the truth, 
he has a better chance of escape than when he 
tells lies," and further proceeded to put catch 
questions to him, the Court held that the con- 
fession had been improperly obtained, and 
should not be accepted. — The State v. Adam 
(1 O.K. 355). 


26. On criminal appeal. 
Procedure (44). 
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EXCEPTION. 

Argumentativeness, 22. 

Attaching documents to summons, 33. 

Capacity, 26. 

Cession, written or verbal, 41. 

Company, unincorporated, 16. 

suin^ directors, 26. 

domicile, 34. 

Concession, clause in, 9. 

Contract, verbal or written, 12, 36, 41. 

Copy of summons, 8th and 13th Rules of 

Court, 1. 
Criminal summons, when exception to be 

taken, 37. 
Date of transaction, 7. 
Declinatory exception, 2. 
Dilatory exception, 2, 9. 
Divorce, vacue allegation of adultery, 38. 
Doctor, qualification of, 13. 
Ejectment, summons for, and damages, 3. 
Executor, action by heirs, 17. 

pleading lex hac edictali t 28. 

Foreign judgment, 35, 43. 

Fraud, allegation in summons, 44. 

Heirs, action by, 17. 

Husband and wife, existence of marriage, 

29. 
Husband and wife, assistance by husband, 4. 
Identity, Chiistian name, error, 24. 
Illegal condition, 6. 
Junsdiction, exception to, 18. 
Lex hac edictali, who may plead, 28. 
Married woman, assistance of husband, 4. 
Misjoinder of plaintiffs, 20. 
Name, Christian, 24. 
Plea, special, differs from exception, 14. 
Privity of contract, 41. 
Procedure, when exception to be decided, 

10, 21, 37. 
Prospecting contract, not notarially drawn, 

19. 
Provisional sentence, bill of costs, 8. 
Bes judicata, 15. 

Right of action, no, in summons, 5, 11, 23. 
Summons, true copy of, 1. 

contents of, 27, 30, 31. 

for ejectment and damages, 3. 

Superfluity, 22. 

' Syndicate, members of, 36. 
Translation, absence of, 42. 
Vagueness, 22, 24, 25, 31, 38, 39, 40. 

l. To summons upheld; 8th and 
13th Rules of Court.— The Court upheld 
the exception taken by the defendant, that the 
summons served on him is not a true copy, 
inasmuch as it contains no date, nor were any 
copies of the original documents annexed to 
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the .summons served upon him, as required hy 
the 8th and 13th Rules of Court.— Loots v. 
van Vuren (Kot. Tral. 57). 

2. Exception declinatory, dilatory in divorce 
case. Vide Jurisdiction (5). 

3. To summons containing prayer for eject- 
ment and prayer for compensation in damages. 
Vide Summons (3). 

4. That plaintiff (a married woman) must 
be assisted by her husband upheld. Vide 
Action (11). 

5. That summons discloses no right of action 
against a co-defendant upheld. Vide Action 
(12). 

6. To summons, that the sale mentioned 
therein contained an illegal condition. Vide, 
Condition (3). 

7. That summons does not state the exact 
date of an alleged sale to plaintiff hy defendant. 
Vide Summons (8). 

8. To summons for provisional sentence on 
bill of costs, that it does not aver notice of 
taxation. Vide Provisional Sentence (11). 

9. Where under a gold concession the con- 
cessionnaires had to apply to the Government 
to fix the amount of compensation, the excep- 
tion to an action was taken and upheld, that 
they had first to apply to the Government. 
Vide Gold Law (3), (4). 

10. That plaintiffs are not diggers within 
the meaning of a concession must ne taken in 
the first instance. Vide Concession (3). 

11. That summons does not set forth a suffi- 
cient cause or ground of action. Vide Volks- 

RAAD (5). 

12. Non-averment in a summons that an 
agreement relied on was in writing or verbal, as 
a ground for exception. Vide Procedure (16). 

13. To the qualification of a 'doctor ; onus. 
Vide Doctor (1). 

14. Difference between exception and special 
plea. Vide Procedure (22). 

15. Of res judicata. Vide Procedure (23). 

16. Foreign company not being incorporated. 
Vide Foreign Company (1). 

17. Action by heirs and not by exe- 
cutors. —Exception dismissed.— where, 
in an action of the heirs in an estate instituted 
against an executor for cancellation or amend- 
ment of a transfer alleged to have been made 
fraudulently and in prejudice of their rights, 
the defendant excepted that "the proper per- 
sons to institute an action are the executors, 


and not the heirs of the estate," the Court 
held that the exception was bad, and dismissed 
it with costs. — Lindeque and Others v. Lindeque 
(3S.A.R. 77). 

18. Exception to jurisdiction upheld where 
A sold shares to 6, who not paying price 
agreed upon, A sold shares to third party for 
less and sued B for the difference. The Court 
held that the total purchase-price was beyond 
its jurisdiction, and that it could not decide 
question as to the difference. Vide Jurisdic- 
tion (28). 

19. Exception to prospecting contract not 
notarially drawn. Vide minerals (5). 

20. Wrong parties joined as plaintiffs. Vide 
Summons (25). 

21. Decided after evidence heard.— 
Appeal upheld. —Mining Commis- 
sioner's Court. — Where in a suit in a 
Mining Commissioner's court for specific per- 
formance of a certain contract, the defendant 
excepted that the summons disclosed no ground 
of action, and the Mining Commissioner post- 
poned the decision upon the question until 
after he had heard the evidence, and theri 

fave judgment for the plaintiff, the Court 
eld, on appeal, that he ought to have decided 
the exception before hearing the evidence, 
and allowed the appeal with costs. — Geyser v. 
McDonald (3 S.A.R. 174). 

22. Exceptions upheld on thegrround 
of superfluity.— Argumentativeness. 

— Vagueness. — Where upon a contract to 
develop certain claims and pay the license- 
moneys the defendants were sued for loss sus- 
tained by reason of the non-payment of the 
license-moneys, and they pleaded that the 
licences were invalid because at the time the 
licences were taken out the fields had been 
held to be closed in a case decided in the land- 
drost's court, reciting the facts of the case, 
and an exception was taken that the above 
details were superfluous and argumentative, 
the Court upheld the exception. Where, 
further, in a claim in reconvention the defend- 
ants (plaintiffs in reconvention) recited the 
amounts they had spent upon the claims and 
asked for damages incurred by reason of the 
loss of claims caused by actions of the persons 
from whom plaintiffs (defendants in reconven- 
tion) had derived their title, exceptions were 
taken that the claim in reconvention was vague 
and disclosed no ground of action, in that it 
did not set out the manner in which the claims 
were alleged to have been lost, the Court 
upheld the exception. — Hart v. Becker and 
Sherwell (3 S.A.R. 243). 

23. No around of action.— Infringe- 
ments of prior contract.— Refusal.— 
Emphyteusis. — Where in a suit by S for 
a declaration that a certain contract, whereby 
G ceded to F all his proprietary rights on a 
certain farm in consideration of a certain 
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annual payment, and which had no definite 
term so long as the rent was paid, consti- 
tuted an infringement upon a previous con- 
tract whereby G granted to S a refusal of the 
same farm, an exception was taken that the 
summons disclosed no ground of action, as 
the contract with F was a lease, and did 
not infringe the contract with S, the Court 
held that the rights granted to F virtually 
amounted to an emphyteusis, and that no 
emphyteusis could be constituted where there 
was any restraint upon alienation, and dis- 
allowed the exception with costs, — The Trans- 
vaal Silver Mines v. le Grange, Jacobs, N. 0. , 
' and Fox (4. S.A.R. 116). 

24. As to identity.— Error in Chris- 
tian name. — Summons. — Appeal. — 

An error in the summons as to one of the 
defendant's Christian names is no ground for 
an exception where the defendant's identity is 
established. An exception not taken in the 
court below will not oe allowed in appeal. — 
E. P. Lenshoek v. van Baerveldt (9 C.L.J, and 
B. &M. ; 4S.A.R. 152). 

25. To criminal summons on the ground 
of vagueness upheld. Vide Criminal Pro- 
cedure (36). 

26. Upheld.— Directors sued for 
transaction of company. — M alleged 
that she had handed over a large sum of 
money to the secretary of the Transvaal 
Board of Executors and Trust Co., Ltd., for 
investment on first mortgage of landed pro- 
perty, and that the directors of the said com- 
pany had been negligent and had not invested 
it as instructed. She therefore sued for the 
recovery of the money. It was excepted by 
the defendants that if any action lay at all it 
was against the company and not against 
them in their private capacity, and this excep- 
tion was upheld. — Meintjes v. Directors of the 
Transvaal Board of Executors and Trust Co., 
Ltd. (4 S A.R. 183). 

27. Overruled. — Mention of agree- 
ment.— The plaintiff is not obliged specially 
to mention in the summons the time at which 
a commencement must or ought to be made 
with the execution of a contract, when he 
merely alleges in his summons that there was 
an agreement, without mentioning whether 
it was unconditional or not. — Fourie v. Ellis 

1 O.K. 179). 

28. Pleading.— Exception.— Lex hac 
edictali. — The plaintiff excepted to the de- 
fendant's plea on the cround that he, being 
the executor of her husband's estate, had not 
in that capacity, without more, locus standi 
to plead the lex hac edictali to the claim insti- 
tuted by her against her husband's estate. 
The exception was upheld on the facts dis- 
closed in the pleadings. — Bezuidenhout v. 
Bezuidenhout (1 O.R. 180). 

29. Husband and wife.— Pleading.— 


Exceptions that, although the plaintiff alleged 
in the summons a marriage between himself 
and the purchaser of the property, transfer of 
which he claimed, he did not state whether 
the said marriage still subsisted or had been 
dissolved ; and, if the latter, in what way it 
had been dissolved ; nor whether the said 
marriage was by antenuptial contract or not. 
Both exceptions were overruled. — Kok v. van 
Tonder (1 O.R. 182). 

30. Secretary of company, act of. 

— A loan and agency company, sued by a 
third party for the consequences of the acts 
of its secretary, on the ground that it had, 
as the plaintiff alleged, accepted liability 
therefor by advertisements in the public 
newspapers, cannot raise the exception that 
the plaintiff has not in his summons men- 
tioned the newspapers in which the publica- 
tion of the alleged acceptance of liability 
has appeared. Neither can it, in the event of 
such an acceptance of liability, succeed in 
the exception that the summons contains no 
allegation that a cession of action has been 
made by the secretary to the plaintiff, where 
the claim of the latter is founded on a wrong- 
ful act done by the secretary in the course of 
his duty. — Strange. N.O.. v. Liquidators of 
the Republican and Colonial Loan. Agency ana 
Trust Co. (1 O.R. 184). 

31. Exception to plea. — Vague. — 

The plaintiff was in the service of defendant 
as architect and engineer. He was dismissed 
from service and now sued the defendant for 
payment of certain stipulated commissions. 
The defendant company pleaded that it was 
entitled to dismiss the plaintiff as he was not 
qualified to perform the work he had under- 
taken', inasmuch as inter alia certain plans 
and specifications made by him were vague, 
bad and unsatisfactory, and his analysis of 
certain received tenders was so bad and un- 
reliable that it could not be acted upon. The 
plaintiff excepted against this plea on the 
ground that it was not stated in what respects 
the specifications were vague, bad and un- 
satisfactory, or in what respects his analysis 
of tenders was bad and unreliable. Exception 
was dismissed. — E. J. Greenstreet v. Transvaal 
Cold Storage, Ltd. (6 O.R.). 

32. In action for divorce. Vide Divorce. 

33. Exception.— Omission to attach 
documents to summons.— Where a sum- 
mons is based on an account for goods sold and 
delivered and cash lent, and items as the fol- 
lowing occur therein, viz : — 

24th November, 96 re cheque £73, 10s. Od. 
31st July, 97 Natal Bank for 
proof ... ... 300, 0s. Od. 

the plaintiff is bound to explain these items 
or attach copies of such cheques or proof 
to the summons. — Landan & Schwartz v. 
du Plooy (5 O.R., May and June). 

34. Company must be sued at place of its 


Exception. — Action for transfer. — domicile. Vide Foreign Company (4). 
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35. Bill of costs in action on foreign judg- 
ment. Vide Judgment (18). 

36. When syndicate sued, all members of 
syndicate must be summoned ; contract 
whether verbal or written. Vide Procedure 
(56). 

37. To criminal summons must be taken in 
the first instance. Vide Criminal Procedure 
(57). 

38. Divorce.— Adultery.— Summons. ' 

— Exception. — Where the plaintiff in an 
action for divorce on the grounds of adultery 
alleged that the defendant had committed 
adultery with a certain woman during fifteen 
years from January, 1881, without stating any 
further particulars, and the defendant excepted 
to the summons on the ground that it was 
vague and embarrassing, Held, that the ex- 
ception was good. — Glaeser v. Glaeser (3 O.R. 
69). 

39. Exception. — Insufficiency of 
summons.— Further particulars.— If, 

in a contract, one of the parties has under- 
taken to conduct himself quietly and honour- 
ably, it is not sufficient in a claim for damages, 
on the ground of breach of this contract, to 
allege that the defendant is leading an immoral 
life, and induces the Kafir women who belong 
to the plaintiffs mission school to have carnal 
connection with him. The summons should 
also set out the dates on which the alleged 
acts have been committed, and the names of 
the Kafir women. — Gonin v. Pieters (3 O.R. 
86). 

40. Summons for a specified sum. — 
Exception that the summons was 
vague and embarrassing. - Where a 
summons prays for a specified sum under a 
contract, it is not necessary to give particulars 
as to how the amount is arrived at. — R. C. 
O'Neill v. C. Maherry and P. M. Donald (3 
O.R. 87). 

41. Exception.— Possession of rights, 
written or verbal.— Partnership.— Pri- 
vity. — Where a summons is issued upon a 
cession of rights, it must state whether the 
cession is verbal or written. A partnership 
cannot be sued on an agreement personally 
entered into by one of the partners, unless the 
summons alleges that the partner in question 
acted on behalf of the partnership. — D. C. 
Woolff v. L. Abrahanison and H. Eckstein & 
Co. (3 O.R. 89). 

42. Want of translation of document ; no 
exception. Vide Procedure (58). 

43. Exception ; summons on foreign judg- 
ment ; annexing account. Vide J udgment 
(19). 


44. Fraud.— Pleading.— Allegation of 

collusion. — The plain tin* alleged in his sum- 
mons that the farm Vogelfontein was pro- 


claimed in the year 1887. That on the 25th 
of July, 1895, he applied for twenty licences 
to peg off claims on a certain portion of the 
farm. That the licences were refused him by 
the responsible clerk, whereupon he pegged 
the ground without licences. That on the 
5th of August he applied again to the Mining 
Commissioner for licences, and that the Mining 
Commissioner refused to issue them on the 
ground that the locality in question had been 
reserved for a Kafir location. That, notwith- 
standing this, on the 23rd of August the 
Mining? Commissioner in fraud of main tiff's 
rights issued licences to one Middelaorf , who, 
in fraud of plaintiff's rights, pegged off the 
ground in question. Plaintiff therefore sought 
a declaration that he had a better title to the 
ground. The defendant Middeldorf pleaded 
inter alia that it was not alleged that the 
refusal to issue licences to the plaintiff took 
place in consequence of any action of his. 
Thereupon the plaintiff replied that the re- 
fusal took place with the knowledge and 
concurrence of the defendant. To this reply 
the defendant excepted (1) that knowledge 
and concurrence on his part would give the 
plaintiff no rights unless it was alleged that 
there was fraud on the part of both the de- 
fendant and the Mining Commissioner, and 
(2) that the particulars of the defendant's 
concurrence were not alleged. The Court did 
not uphold or discuss the exception against 
the reply, but held that there was not a 
sufficiently explicit allegation of fraud and 
collusion between the defendant and the 
Mining Commissioner in the summons, and 
therefore ordered the summons to be amended. 
The plaintiff was ordered to pay the costs of 
the exception. — Howse v. Miadeldorf and the 
Mining Commissioner of Boksburg, decided on 
the 6tn November, 1896, coram Kotz£, C.J., 
and Morice and Gregorowski, J.J. (B 96). 


EXECUTION. 

1. Irregularities in writ of execution. Vide 
Ejectment (1). 

2. Execution creditor, when preferred to 
mortgagee. Vide Creditor (3). 

3. Sale in execution by husband's creditors 
of wife's property. Vide Antenuptial Con- 
tract (3). 

4. Landdrost the proper person to sign writ 
of execution against immovable property under 
sec. 39 of Civil Procedure Act, 1874. Vide 
Procedure (8). 

5. Sale in execution, landed pro- 
perty fetching" far less than the 
reserve sum put upon it.— Where cer- 
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tain landed property when put up for sale in 
execution fetched far less than the reserve 
sum put upon it by the Master under Rule of 
Court No. 53, Held, upon application, sup- 
ported by the Master, that the property could 
be advertised for sale without reserve. — Preller 
and de Villiers v. The Transvaal 'Trading and 
Mining Association (1 S.A.R. 17). 

6. Priority of arrest in execution of a judg- 
ment. Vide Arrest (7). 

7. Execution stayed after judgment given. 
Vide Promissory Note (8). 

8. Sale in execution. —Attachment 
of more property than mentioned in 
writ of execution. — Where a writ of 
execution was taken out against an erf be- 
longing to the judgment debtor, and it appeared 
that another erf also belonging to the debtor 
was likewise attached and sold in execution 
under the writ, the Court, on the" Master's 
report that the proceeds of the sale of the first 
erf were insufficient to satisfy the judgment, 
confirmed the sale of the second erf as well. — 
Ex parte The Master (1 S.A.R. 57). 

9. Arrest in execution of movables secured 
to the wife by antenuptial contract not regis- 
tered in this State. Vide Antenuptial Con- 
tract (4). 

10. Tradesman's tools. — Arrest in 

execution. — The tools and other implements 
of trade of a carpenter are not exempt from 
arrest in execution, provided sufficient tools 
be left him to continue the carrying on of his 
trade for his daily support. — Tansend v. Crow 
NO. (2 S.A.R. 74). 

11. Execution stayed where wife claimed 
goods attached in execution against her hus- 
band. Vide Husband and Wife (12). 

12. Against members on judgment against 
company without limited liability. Vide Lia- 
bility (8). 

13. Ranking of writs. — Sheriffs 

liability.— Two writs in execution of judg- 
ments were taken out against N, who paid 
the indebted sums, but requested the Sheriff* to 
postpone the payment over to the creditors 
for three weeks to give N an opportunity of 
getting the judgments set aside. Before 
expiry of the three weeks a further writ 
against N was taken out by W, and to this a 
return of nulla bona was made. W now brought 
an action against the Sheriff for damages for 
negligence in executing the last writ, the 
Sheriff having paid the first two creditors in 
full after expiry of the three weeks. Held, 
that an attachment in execution gives no 
legal preference over a subsequent writ in 
execution, and that W was thus entitled to 
share the money of N in the hands of the 
Sheriff' with the two other creditors. Judg- 
ment given accordingly against the Sheriff. — 
Watkinson v. Smith (6 O.R.). 


14. Parate execution. — Allowed. — 

Novation.— The trend of the later autho- 
rities in the Roman-Dutch law and the prac- 
tice now in this State permit of parate 
execution so long as such is reasonable and 
bona fide. — Executors Testamentary in the 
Estate of the late D. J. van Wyk v. C. J. 
Joubert (4 O.R. 492). 

15. Sale in execution ; fresh sale. Vide 
Procedure (54). 

16. Negligence in execution of writ. Vide 
Negligence (5). 

17. Attachment of moneys by writ. 

— Order of court.— Creditors are entitled 
to take in execution goods which become the 

Eroperty of their debtor, against whom they 
ave obtained judgment, notwithstanding the 
fact that an order of court already existing, 
compelling this debtor to pay a certain 
monthly sum to his creditors, is being faith- 
fully obeyed.— W. J. Clarke & Co. v. M. C. 
Adrian (H. 21). 


EXECUTIVE COUNCIL. 

1. The Executive Council cannot constitute 
itself a judge in its own case. It possesses no 
jurisdiction to pass a resolution in a matter in 
dispute between it and third persons respecting 
the ownership of land, directing the Registrar 
of Deeds and the Surveyor-General not to pass 
any deed of transfer or to approve diagrams 
relating to land in question, until the ensuing 
session of the Volksraad. The Executive or 
Government, like any ordinary member of the 
community, must proceed in the usual and 
customary form of legal procedure in order to 

Srotect its supposed rights. — Executors of 
tcCorkindale v. Bok, N.O. (1 S.A.R. 202). 

2. Whether the Executive Council can effect 
an exchange or sale of State property without 
the consent of the Volksraad. Vide State 
Property (1). 

3. Proceedings to stay Executive Council 
Resolution. Vide Procedure (59). 

4. Executive Council Resolution.— 
No publication. — Where a township was 
by Executive Council Resolution brought 
under the jurisdiction of the Johannesburg 
Municipality, which resolution was not pub- 
lished, the Court could not take notice of same 
and granted absolution from the instance in 
an action by the municipality for collection of 
assessment rates on ground m the said town- 
ship, with costs. — Johannesburg Toum Council 
v. Langlaate Explwation and Building Co. 
Ltd. (o'O.R., June 24). 
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EXECUTOR. 

1. Removal of executor.— Appoint- 
ment of a curator.— Sec. 27 of Ordi- 
nance No. 12 of 1870.— Where executors 
in an estate did not file proper liquidation 
accounts, and kept open the liquidation of 
the estate for three years, Held, that upon 
application, supported by the Orphan Master, 
the liquidation of the estate must be placed 
in the hands of a curator. — Boshoffv. Boshoffs 
Executors (Kot. Tral. 49). 

2. Secretary to board of executors main- 
taining an action in his own name. Vide 

GOOD-FOR (2). 

3. Wasting of estate by executor.— 
Orphan Chamber Law, 1870, sec. 27. 

— Petition of son-in-law of deceased alleged 
that the executor was wasting the estate of 
the deceased. A rule nisi was granted against 
the executor oalling upon him to show cause 
why he shall not De removed as executor. — 
Ex parte Eh (1 S.A.R. 141). 

4. Unwilling personally to admini- 
ster estate.— Where an executor, residing 
abroad, is unwilling personally to administer 
an estate in this country, the Orphan Master 
can cause other persons to be appointed, even 
as in the case of intestate estates under the 
Orphan Chamber Law. — Ex parte J. S. Joubcrt 
(1 S.A.R. 141). 

5. Executor's liability. — Fees and 

remuneration, — Executors declared per- 
sonally liable for moneys deposited by them 
in a board of executors which subsequently 
went insolvent. Executor declared not en- 
titled to special fees for extraordinary services 
rendered by him in liquidating the estate. Exe- 
cutor held entitled to compensation for the nse 
of his office furniture for the estate, where the 
estate is of such a nature as to render a special 
office necessary for the liquidation thereof. 
Executors not entitled to charge for the ser- 
vices of clerks and other disbursements 
incurred after the estate in which they acted 
had passed into the hands of other executors. 
— J. W.Henshall, N. 0. , and R. C. Green, N. 0. , 
v. Evans, N.O., Simpson, N.O., and Celliers, 
N.O. (H. 218). 

6. Where exception was taken in an action 
instituted by the heirs of an estate on the 
ground that the executors should have in- 
stituted the action, the Court dismissed the 
exception. Vide Exception (17). 

7. Querela de inofficioso testamento 
does not pass to executor.— Where J W J 
died appointing his widow universal heir of all 
his property, but leaving it vested in his execu- 
tors, who were to pay the profits to his widow, 
and eighteen months afterwards his father died 
leaving a will in which D J (J W J's brother) 
was appointed his executor, and thereafter D J 
sued J W J's executors for the legitimate por- 


tion which should have come to his father, the 
Court held that the querela de inofficioso testa- 
mento did not pass to the executor as the 
father during his lifetime had done nothing 
to reduce his rights into possession. — Jones y 
N.O., v. Jones' Executors (4 S.A.R. 54). 

8. Executor's liability. —Minor heirs. 
—Liquidation account.— Where in a suit 
by a minor heir against an. executor to reopen 
a liquidation account, and to have the said 
minor heir declared entitled to an interest in 
a piece of land not shown in the said account, 
it appeared that the, said land had been granted 
to deceased by his brother in exchange for a 
wagon and span of oxen and subject to the 
stipulation that it should not be sold during 
the grantor's lifetime, and the grantee had 
predeceased the grantor, and it had been 
agreed among the major heirs that the gran- 
tor should receive back the land on payment 
of £130 into the estate of the deceased, the 
Court found that the said £130 was a fair 
price for the said piece of land, and held that 
under the circumstances there was not suffi- 
cient ground for entertaining plaintiff's claim. 
—Lewis v. Mulder (4 S.A.R. 182). 

9. Selection of executor.— Sec. 35 of 
Law No, 12 of 1870. — Sec. 35 of the 
Orphan 'Law (Law No. 12 of 1870) must be 
strictly 'adhered to ; the order of selection of 
persons therein fixed as the order to be ob- 
served in the selection of an executor must 
be departed from only under the most pressing 
circumstances. — Ex parte Paul Nel, N.O. (1 
O.R. 254). 

10. Executor testamentary. —Sale 
by leave of the Court.— Application by 

an executor to sell, by leave of the Court, 
certain fixed property belonging to the estate 
privately and not by public auction, refused. 
—Ex parte J. P. Hoffman, N.O. (2 O.R. 263). 

11. Executrix. Vide Executrix. 


EXECUTRIX. 

1. Wife appointed executrix to estate of 
her absent husband. Vide HUSBAND AND 
Wife (1). 

2. Must bring action assisted by her hus- 
band. Vide Action (11). 

3. In case of insanity.— Sec. 27 of 
Orphan Chamber Law, 1870.— Where it 
appeared that an executrix, being of unsound 
mind, was incompetent to administer the 
estate of her late ausband, the Court, upor 
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the recommendation of the Master, appointed 
a curator to the estate under sec. 27 of the 
Orphan Chamber Law. — In re Potgieter (1 
S.A.R. 53). 


EXPROPRIATION. 

1. For railway purposes.— Erection 
of shops. — Onus. — Lands expropriated for 
railway purposes may be used for tne erection 
of shops, &c. , if these are necessary to supply 
the wants of the employees on the railway. 
The onus probandi that such shops, &c, are 
not necessary rests upon the party who denies 
this.— W. Scallen v. G. P. Gnodde (1 O.R. 
287). 

2. Town lands.— Town regulations. 
— Grazing rights.— New erven.— 
Expropriation. — Per Kotze, C.J., and 
Gregorowski, J. : The State has no power to 
portion off new erven in the town lands of 
Potchefstroom and to allot them to persons 
entitled to burgher rights, seeing that such 
new erven encroach upon the pasture rights 
which the former erf-holders have over the 
said town lands under the town regulations, 
though there be no mention in their deeds 
of transfer of pasture rights. Expropriation 
of rights can only take place for the pub- 
lic benefit at reasonable compensation. Per 
Morice, J. , dissentiente : The State possesses 
such power, because in the deeds of transfer 
of the erven no mention is made of any servi- 
tude of pasture rights on the town lands, and 
the Government is not bound to keep the 
town lands always of the same size. — Jooste v. 
The Government of the S.A.R. (4 O.R. 196). 


EXTORTION. 

1. May be committed by a private 
person. — The crime of "extortion can be 
committed by any private person and not only 
by an official. If in addition to the usual 
elements of the crime of extortion the fact 
of violence is also proved, the crime becomes 
one of " robbery." — The State v. Jacob (1) and 
Jacob (2) (6 O.K.). 


EXTRADITION. 

1. Law No. 2 of 1881.— The provisions 
of an Extradition Act must be strictly ob- 


served. Where, therefore, the applicants had 
been arrested under Law No. 2 of 1881 by 
virtue of a warrant of the Attorney-General 
under a fiat from the President, while the 
law prescribes that the fiat must be addressed 
to a landdrost, justice of the peace, &c., the 
Court set aside the arrest. — de Villiers v. 
The Attorney -General ; Bands v. The Attorney - 
General (1 S.A.R. 144). 

2. A person accused of a crime, not specified 
in the treaty or Act under which his extradi- 
tion is sought, cannot be delivered up, and 
is entitled to his discharge.— -Bands v. The 
Attorney-General (1 S.A.R. 157). 


3. Law No. 1 of 1873. — Original 
depositions. — An arrest of accused person 
with a view to extradition, under a warrant 
of the State President, issued upon request 
of a colonial magistrate, which request was 
subsequently followed up by a requisition for 
extradition made by the Colonial Premier, is 
good. Original depositions, forwarded in sup- 

Eort of a requisition for extradition, should 
e properly authenticated. — In re Foy (2 
S.A.R. 44). 


4. Prima facie evidence.— Prima facie 
evidence of the crime and of the identity of 
the criminal is sufficient for a committal for 
extradition. — F. Sander v. The State (1 O.R. 
137). 

5. Incitement to perjury. — Extra- 
dition. — The Court presumes that extradition 
laws as regards the qualification of crimes 
refer to existing circumstances, and not to the 
creation of new conditions. When, therefore, 
the Extradition Law of 1887 (Law No. 9) 
includes the crime of " inciting to perjury," it 
must be presumed that this crime already 
existed in the Republic before that law came 
into existence. — The State v. Myer Yates 
(4 O.R. 179). 

6. Extradition refused in absence 
of treaty.— Law No. 9 of 1887— Per 
Kotze, C.J., and Morice, J. : According to the 
law of the land and the jurisprudence there- 
under extradition cannot be granted to the 
Government of a State with which this State 
has not entered into an extradition treaty. 
Ameshoflf, J., dissentiente. Per Esser, J. : 
The jurisdiction of landdrost under Law No. 9 
of 1887 is applicable only to cases where extra- 
dition treaties exist. — State Attorney v. 
Andreason (4 O.R. 392). 

7. Sees. 3 and 10 of Law No. 14 of 
1886. — A person whose extradition is applied 
for can, after the landdrost has satisfied him- 
self of his identity, be kept in safe custody 
until the documents necessary for the extra- 
dition have arrived. — J. Goldberg v. The State 
(2 0.$. 107). 
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FIXED PROPERTY. 

1. Agent holding general power can sell 
fixed property. Vide Power of Attorney 
(5). 


FOREIGN FIRM. 

1. Books of foreign firm attached here 
criminal trial. Vide Attachment (2). 


FIXTURES. 

1. Fixtures. — Right of removal. — 
Permanent use. —Pipes laid down by a 
lessee in connection with the demised premises 
with the intention of removing them at the 
termination of the lease continue to preserve 
the nature of movables, and may be removed 
by the lessee provided the property leased 
is not damaged by such removal. — R. Mclntyre 
v. J. Johnston (2 O.K. 202). 


FOREIGN COMPANY. 

1. Incorporation.— Exception.— 

Bank. — Where S on behalf of a Dank sued 
R, and exception was taken that the bank was 
not incorporated in the S.A.R., the Court dis- 
missed the exception and held that the laws 
of the S.A.R. did not prevent a company 
incorporated in a foreign State from suing as 
a corporation. — Bank of Africa v. Roth (3 
S.A.R. 52). 

2. Registration of foreign com- 
pany with limited liability.— Law No. 
5 of 1874.— The Registrar of Deeds is bound to 
register with limited liability under Law No. 5 
of 1874 a company formed and registered abroad 
on compliance with the conditions of the said 
Law. — Booth, N.O., v. Registrar of Deeds (3 
S.A.R. 71). 

3. Consent to judgment ; sequestration ; 
jurisdiction ; estoppel. Vide Estoppel (4). 

4. Exception.— Foreign company. — 
A company incorporated ana registered abroad 
and having its head office and ooard of direc- 
tors there must, being a foreign legal persona, 
be summoned at the place of its domicile, and 
cannot be summoned before the judge where 
its properties are situated without permission 
of tne High Court. The rule laid down in the 
case of Pretoria Syndicate v. Transvaal Loan 
and Mortgage Co., Ltd. (Off*. Rep. vol. 1, p. 82) 
followed. — Trustee in the Insolvent Estate of 
Haydon & Co. v. The Thistle Reef Gold Min- 
ing Co., Ltd. (2 O.R. 175). 


FOREIGNER. 

1. Must give security for costs. Vide Costs. 

2. In same position as incola as 
regards Rule 7.— Where an alleged debtor, 
a peregrinus, was about to depart from Pretoria 
to another place within the jurisdiction of the 
Court, and nad been arrested under Rule 7, 
Held, that he was in the same position as an 
incola, and not having any present intention 
of leaving the jurisdiction, the Court set aside 
his arrest with costs. — Twycross v. McHattie 
(Kot. Tral. 198). 

3. Arrest of foreigner under Rule 7. Vide 
Arrest. 


FRAUD. 

1. Mortgage bond.— Lease.— Lease of 
a farm executed in fraud of a prior mortgage 
bond by which the same farm is specially 
mortgaged as security for the repayment of 
money lent will be set aside. — Cane Com- 
mercial Bank v. Fleischman and van Rensburg 
(Kot. Tral. 1). 

2. When a person buys land and obtains 
transfer thereof, well knowing that it has 
already been sold to a third party, the transfer 
may be cancelled on the ground of fraud. 
Vide Sale (6). 

3. Costs between attorney and 
client. — Fraud. — Where the defendant 
fraudulently obtained payment of £426, 5s., 
on a forage account, in September, 1881, 
knowing that he had received payment of that 
sum in May, 1881, and the plaintiff sued him 
for repayment of the amount, the Court gave 
judgment against the defendant for the 
amount claimed, with interest at 8 per cent, 
and costs, including costs between attorney 
and client. — Whiteford, N.O., v. Francken 
(2S.A.R. 204). 

4. Counterfeit coin. — Attempt at 
fraud.— The mere imitation of legal coin, 
without the putting of the false pieces into 
circulation, is punishable as an attempt at 
falsiteit. Sec. 11 of Iaw No. 14 of 1891 (Mint 
Law for the South African Republic) refers to 
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coin made not only by the Mint of the South 
African Republic, but also by that of England. 
— Madden and Campbell v. The State (1 O.R. 
292). 

5. Theft by fraud. Vide Theft (9). 

6. Allegation of fraud in summons. Vide 
Procedure (48). 

7. Fraud.— Actio doli. - Credit of per- 
son.— False representations.— Where a 
person, asked as to the financial position and 
credit of a third party, replies that he is good 
and that he sells to him what he (the third 
party) wishes, and he owes him only a small 
amount, knowing that these representations 
are false, the Court held that the damage 
suffered by reason of these representations can 
be recovered from the person guilty of such 
misrepresentations, as falling under fraud. In 
the actio doli it is not necessary to prove that 
the guilty person is benefited.— Frenkel & Co. 
v. Treisman & Shapiro (4 O.R. 309). 

8. Mortgage bond— Cancellation. — 
Fraud.— Negligence.— B was the regis- 
tered owner of certain portion of a farm. 
He sent the title to his agent in Pretoria to 
have certain endorsements made against it in 
the Registration Office. The agent handed same 
to a solicitor, who let it lie on his table for 
several days, he being indisposed. A third 
person meanwhile came with the title-deed to 
a conveyancer, signed B's name and obtained 
from the Orphan Chamber a loan of £350 on 
the farm. B, having discovered the fraud, sued 
the Orphan Master for cancellation of the bond. 
The Court ordered the bond to be cancelled. — 
Behrens v. The Orphan Master of the S.A.B. (5 
O.R., June). 

9. Fire insurance.— Fraud.— The plain- 
tiff had insured against fire certain stock-in- 
trade with the defendant company. The said 
stock-in-trade was burnt, and the plaintiff 
claimed the amount of the policy, out the 
defendant company refused to pay it on the 
ground that the claim was a fraudulent one. 
Held, that a fraud could not be presumed, but 
must be clearly proved, and that there was 
not sufficient proof of fraud advanced. — van 
Buuren & Co. v. The Caledonian Insurance Co. 
(3 O.R. 52). 

10. Vide Misrepresentation. 

11. Plea of fraud in an action on fire policy 
containing the usual arbitration clause ; effect 
of. Vide Insurance (2). 


GAMBLING. 

1. Good -for ; collection. FtrfgGooD-FOR(l). 

2. Interpretation of sees. 1 and 3 of 
Law No. o of 1889 against gambling. 

— Law No. 6 of 1889 does not prohibit the 
mere playing of cards with money on the 
table, ana such playing is therefore not per se 
a crime under tne Law. — Shepperd, Preller et 
A I v. The State (1 O.R. 282). 


GENERAL CLAUSE. 

1. In bond. — Writ under general 
clause against movables before spec- 
ially mortgaged immovable property 
sold in execution. — Where in an applica- 
tion to the Court to order the Registrar to 
issue a writ against the movable goods of a 
debtor under a general clause in a bond bind- 
ing all the goods, movable and immovable, 
and leaving trie creditor the option of choosing 
which he would proceed against, an objection 
was made that execution had not yet been 
taken out upon the property specially hypothe- 
cated, the Court held that the Registrar should 
be ordered to issue a writ of execution against 
the movable goods of the debtor. —Booth, N. 0., 
v. The Begistrar (8 S.A.R. 212). 


GENERAL ISSUE. 

1. To plead the general issue ; plea of pay- 
ment. Vide Plea (2). 

2. To plead the general issue ; plea of tender. 
Vide Plea (6). 


FRAUDULENT INSOLVENCY. 

1. Proof of sequestration of estate, Vide 
Criminal Procedure (12). 


GOLD LAW. 

Abandonment of claims, 25, 46, 62. 

of tailings, 97. 

Arbitration, clause in concession, 4. 

Bewaarplaatsen, sale of, 111. 

Bezitrechty preference of prior certificate, 63. 

applicant for oezitrecht .must show 

nis title to the claims, 80. 

title of person not in possession 

of certificate of, 35. 
— irregular diagram, 117. 
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Buildings, erection and occupation of build- 
ings on proclaimed fields, 12. 
Cession of mineral rights, 8. 
Claim inspector, power of, 84. 
Claims, lapsed, disposal of, 25. 

lapsed claims become open ground 

unless handed back to the original 
holder under Law No. 19of 1895,61. 

lapsed claims do not ipso jure be- 

come open ground, 72. 

lapsed claims, 111, 112. 

no stand on, 47. 

preferent right of owner of coal 

claims to take out licence under 
Gold Law, 86. 

prospecting claims may be con- 

verted into stands, 26. 

prospecting claims may be pegged 

by persons in possession of ver- 
gunningeny 39. 

lapsing of, sale by Government 

within fourteen days, 88. 

right of claimholder to non-gold- 

Dearing soil, 28. 

special registration of claims confers 

prima facie title, 79. 

surface rights on claims must be 

registered, 47. 

cannot be pegged on private ground 

under licences to prospect on 
Government ground, 48. 

what is sufficient w T orking of, 66. 

mining officials not allowed to deal 

in, 67. 

computation of time within which a 

claimholder can get back a lapsed 
claim, 70. 

lapsing of, ejectment, 99. 

— — - pegged on mijnpacht, 107. 

Closing of ground only by proclamation 

duly published, 41. 
Coal claims, right of owner of coal claims to 

take out licences to hold claims under the 

Gold Law, 86. 
Company can peg claims through another 

person, 56. 
Concession, arbitration clause in, 4. 

compensation clause in , 1 , 3, 5, 6, 7. 

Contract, right to prospect for gold, notarial 

deed, 8. 
Court not competent to declare forfeiture of 

claims for non-compliance with sec. 63 of 

Law No. 10 of 1891, 15. 
Dam, pegging, 118. 

Damages for non-delivery ot claims, 63. 
Deproclamation, 19, 41. 

proclaimed ground remains 

open until deproclaimed, 
48. 
Diagram, ground declared open in spite of 
confirmed, 103. 

irregular, 117. 

confirmed, effect of, 114. 

Diggers' Committee regulations, 117. 
Digging without licence, 1, 2. 

Estoppel, taking no steps to obtain licences 
for two years, 62. 

87. 

Excess ground, 24. 


Forfeiture of claims, omission to fix corner 
pe$s, 15. 

of mijnpacht rights, Government 

has no power to adjudicate 
on, 30. 
Government not liable for illegal acts of its 

servants, 34. 

has no power under Law No. 18 

of 1892 to grant ground for 
cultivation, 82. 

instructions from the, 1 16. 

Illegal possession of gold, 37. 
Instructions from the Government, 116. 
Interpretation of the words " such digging" 

in sec. 60 of Law No. 18 of 
1892, 19. 

of words " shall be sold by 

the Government" in sec. 
37 of Law No. 10 of 1887, 
25. 

of words "wilful pegging" 

under sec. 87 of Law No. 14 
of 1894, 43. 

of word "right" in sec. 148 

of Law No. 9 of 1895, 44. 

of word dehtof y 40. 

of sec. 86 of Law No. 21 of 

1896, 88. 
Jumping of claims, 20, 22, 23, 56, 59, 78, 90. 
Jurisdiction of Court as to acts of Govern- 
ment, 30. 
Jus tertii, no defence, 54. 
Knowledge is contract, inalajides, 101. 
Lapsed claims, 99, 111, 112. 
Law of 1875, 1, 2. 
Law No. 7 of 1883, sec. 14 : 75. 
V.R.R., 11th June, 1883, art. 269 : 2. 
Law No. 8 of 1885, sec. 47 : 69. 

sees. 56 and 61 : 20, 23. 

10 of 1887, sec. 30 : 69. 

sec. 37 : 25. 

9 of 1888, sees. 56 and 61 : 20. 

8 of 1889, sec. 17 : 33. 

_____ sec. 75 : 24. 

lOof 1891, sec. 48 («), sec. 28: 118. 

sec. 63 : 15. 

18 of 1892, sec. 10 : 42. 

sec. 28 : 55. 

sees. 28 and 60 : 36. 

sec. 29 : 67. 

sec. 48 (b) : 29, 68. 

— — sec. 54 : 39. 

sec. 60 : 19. 

sec. 60, sub-sec. 4 : 82. 

sec. 61 (r) : 16, 49, 56. 

sec. 61 : 72, 84, 111. 

sees. 61 (b) and 66 : 111. 

sees. 61 (6), {v) and 62 : 

45, 111. 

sec. 70: 31. 

sec. 87: 112. 

11 of 1894, 52. 

14 of 1894, sees. 8 and 10 : 71. 

_ S ec. 21 : 114. 

sec. 28: 116. 

sec. 62 (/) : 57, 58. 

sec. 63 : 59. 

sec. 87 : 43. 

17 of 1895, sec. 5 : 86. 
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Law No. 19 of 1895, sees. 15, 96 and 97 : 115. 

sees. 15 and 97 : 51. 

sec. 19 : 95. 

sees. 41 and 55 : 113. 

sees. 68 and 89 : 61. 

- — sec. 89 : 70. 

sec. 146 : 90. 

sec. 148 : 44. 

21 of 1896, sec. 55 : 52. 

sees. 82 and 142 : 38. 

sec. 86 : 88. 

sec. 93: 110. 

sec. 146 : 37, 81. 


14 of 1897, sec. 5 : 86. 


2nd V.R.R., art. 1219, dated 22nd Septem- 
ber, 1897, 53, 93. 
Lease for ninety-nine years does not give 
right to minerals, 102. 

licence-moneys, lease of minerals, 9. 

of farm does not give right to mine- 

rals, 104. 
Licence, buying gold without, 81. 

digging without, 1, 2. 

necessary for valid pegging, 39. 

moneys, lease of mineral rights, 9. 

non-payment of, lapsing of claims, 

10. 

renewal refused by Government, 

liability of Government, 50. 

pegging without, 11, 31. 

pegging under provisional licences, 

16, 17, 49. 

mining concession not to be forced 

to issue stand licences for ground 
in surveyed township, 32. 

when issue of licences to peg can- 

not be refused, 42. 

to prospect on Government ground 

gives no rights on private ground, 

48. 

incorrect description of claim in, 77. 

— — licences issued on false powers null 

and void, 78. 

rights of pegger without licences 

as against subsequent pegger 
with licences, 85, 87. 
Mijnpacht, forfeiture of, Government has 
•* not the right to adjudicate on, 

30. 

reservation of, 60. 

cession of mijnpacht must be by 

notarial contract, 105. 

pegging unlawful on mijnpacht 

granted prior to proclamation 
of the farm, 17. 

lease of mijnpacht cannot pre- 

vent owner taking out mijn- 
pacht brief, 104. 

Mineral rights, cession of, 8, 75, 76. 

Mining Commissioner, award re excess 
ground, 24. 

Mining Commissioner not forced to issue 
stand licences for ground in surveyed 
township, 32. 

Mining Commissioner may prohibit pegging 
on particular ground, 36. 

Mining Commissioner, notice of Mining 
Commissioner cannot repeal proclama- 
tion, 41. 


Mining Commissioner, when cannot refuse 
to issue licences, 42. 

Mining Commissioner may reserve water- 
rights on gold-fields, 55. 

Mining Commissioner, powers of, 109, 110, 
111, 112, 115, 118. 

Mortgage of stands on proclaimed fields, 13. 

Officials, Government not liable for illegal 
act of, 34. 

mining officials not allowed to deal 

in claims, 67. 

claim inspector cannot bind Mining 

Commissioner by his unautho- 
rised act, 84. 
Open ground for prospecting, how closed, 41. 

remains open until closed by 

proclamation, 48. 

omission to file powers of attor- 

ney renders ground open, 49. 

ground pegged in excess of 

licences taken out is open, 
57,58. 

claims become open ground 

under Law No. 19 of 1895 
if not given back to the 
original holder, 61. 

ground not open where water- 

right has been provisionally 
granted, 64. 

laying out of township, ground 

not open, 65. 

lapsed claims do not ipso jure 

become open ground, 72. 

ground granted for cultivation 

not peggable unless proved 
to be gold-bearing, 82. 

reserved ground for mijnpacht 

not open to pegging, 89. 

lapsed claims, 99. 

ground open in spite of con- 

firmed diagram, 103. 
Pegging claims belonging to another ; sec. 142 
of Law No. 21 of 1896, 38. 

on ground claimed as mijnpacht, 107. 

on stands, 26. 

licence required for valid, 39. 

Mining Commissioner may prohibit, 

36. 

owner entitled to peg on his own 

ground, 56. 

company can peg through another, 56. 

what issufficient, 59. 

on ground reserved for mij upacht, 60. 

unlawful on mijnpacht granted prior 

to proclamation of farm, 17. 

without licences, 31. 

wilful pegging, sec. 87 of Law No. 14 

of 1894, 43. 

Improper pegging of claims, proof 

of, 84. 

rights of pegger without licences as 

against subsequent pegger with 
licences, 85, 87. 

between sunset and sunrise, 91. 

retapping of pegs, onus of proof, 96. 

of claims on invalid powers, 100. 

irregularity in pegging of claims, 

knowledge ; mala fides, 101. 
Pegs, fixingof ; sec. 63of Gold Law of 1891, 15. 
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Pegs, size of pegs under sec. 82 of Law No. 

21 of 1896, 38. 
Power of attorney cannot be used twice, 61. 

can only be used once, 45. 

licences issued on forged 

powers are null and 
void, 78. 

filing power of attorney 

within thirty days, 49. 

pegging under, 11. 

under which claims are 

held becomes worthless 
when claims lapse to 
the Government, 45. 

need not be tendered 

when Mining Commis- 
sioner definitely refuses 
to renew licences, 94. 

invalid, pegging of claims 

under, 100. 
Private property, digging on ;. consent of 

owner required, 2. 
Procedure, co-plaintiff; persons in whose 

names claims have been 
lagged under powers need 
not be joined as co-plaintiffs, 
16, 18. 

functions of judge and jury in 

determining what is un- 
wrought gold, 27. 

annexure to summons ; diagrams 

of claims, 83. 

interdict granted against claims 

pegged while an action was 
pending in regard to same 
claims, 85. 

necessary allegation in plea, 95. 

Proclamation of farm, publication of notice 

of, 30. 

can only be repealed 

by subsequent pro- 
clamation, 41, 62. 

Registration, special registration of claims 
confers prima facie title, 79. 

Keproclamation of ground must be effected 
in same manner as the closing of the 

. ground was done, 94. 

Reservation of ground does not preclude 
grant of water-right, 69. 

Reservation of ground, failure to survey and 
file diagram not sufficient to invalidate, 89. 

Reservation of ground in proclamation, 107. 

Sale of claims within fourteen days in Gold 
Law of 1896 is a directory and not a per- 
emptory provision, 88. 

Soil, non-gold-bearing, right of claimholder 
to, 28. 

Stand licence, refusal to issue ; Mining Com- 
missioner, 110, 115. 

Stands, pegging on, 26. 

issue of stand licences in surveyed 

township, 32. 

issue of stand licences in surveyed 

township refused, 73. 

no stands on claims, 47. 

licences refused on ground reserved 

for Government purposes, 51. 

prospecting claims may be converted 

into stands, 26. 


Stands considered as fixed property, 98. 

registration of, 14. 

meaning of " stand," 106. 

Stand-township, pegging stand - township 

and dams, 118. 
Surface-rights on claims must be registered, 

47. 
Surplus ground, pegging of, 57, 58. 
Township, issue of stand licences in sur- 
veyed, 32. 

laying out of township not open 

ground, 65. 

stand licences refused in sur- 
veyed township, 73. 

Unwrought gold, 27. 

Vergunning, prospecting claims pegged under 

vergunningen, 39. 
owner may grant vergunningen 

claims, 71, 108. 

lessee's right to grant vergun- 
ningen, 71. 

Volksraad may grant dispensation from the 

provisions of the Gold Law, 67. 
Volksraad Resolution, 11th June, 1883, art. 

269, consent to dig, 

2. 

of 12th August, 1886, 

art. 1422, 75, 76. 

of 22nd September, 

1897, 53, 93. 

interpretation of, 113. 

Water-rights, amalgamation of ; position of 

joint owners ; sec. 48 (b) of 
Gold Law of 1892, 29. 

of riparian owners on public 

gold-fields, 33, 52. 

power of Head of Mines 

under sec. 17 of Law No. 
8 of 1889, 33. 
■ — improper use of, 33. 

reservation of water-rights on 

gold-fields, 55. 

rights of applicant for water- 

rights pending confirmation 
ofgrant, 64. 

granted by Diggers' Com- 

mittee, 68, 92. 

parties not allowed to fill 

water-courses with tailings, 
69. 

reservation of ground does not 

preclude grant of water- 
right, 69. 

claims pegged on ground held 

as water-right, 74. 
Werf, ground reserved as a werf lietween 
1885 and 1891, 53. 

owner of farm alone entitled to werf, 

93. 

reservation of, 113, 114. 

1. Digging" without a licence.— Gold 
mining concession. — Compensation. 

—Law of 1875.— A person digging for gold 
on a proclaimed jjold-neld, under the Law of 
1875, without a licence is a wrongdoer. The 
gold mining concession granted by the Govern- 
ment, and confirmed by the Volksraad, pro- 
vided that all diggers at present digging on 
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the farm embraced by the concession shall be 
compensated. Held, that this did not entitle 
the diggers to peg out and work new claims on 
the farm after the granting of the concession , 
and that they must be interdicted from so 
doing. — Gilbaud <k Co. v. Walker and Others 
(1 S.A.R. 82). 

2. Digging on private property.— 
Diflrginflr without licence.— Digging for 

gold without a licence renders the digger a 
trespasser under the Gold Law of 1875. 
Gilbaud ds Co. v. Walker. {suj)ra) followed. 
By virtue of the Volksraad Resolution of the 
11 th June, 1883, art. 269, no one can dig 
for gold on private property without the con- 
sent of the owner or concessionnaire. — Cohen, 
Goldschmidt <Sc Co. v. Stanley and Tate (1 

S.A.R. 133). 

» 

3. Compensation clause in a con- 
cession. — The gold concession granted to 
the respondents contained a clause providing 
that all diggers on the farm over which the 
concession was granted shall be entitled to 
compensation, and in case the concession naires 
and the diggers could not come to an agree- 
ment on the point, the Government shall fix 
the amount of compensation. The applicant, 
as digger, moved the Court for an order, 
directing the respondents to proceed to arbi- 
tration as to the amount of compensation. 
Held, the application must be refused, as 
there was no allegation that the applicant had 
applied to the Government to fix the amount 
or the compensation. — Stanley v. Goldschmidt 
&Co.{\ S.A.R. 155). 

4. Arbitration clause in a errant of a 
concession on a gold-bearing farm.— 
A certain deed or grant of concession con- 
tained a clause that the concession naires shall 
compensate and pay out to all bond fide diggers 
at present working on the farms Lisbon and 
Berlin, and whose rights are properly rejjis- 
tered, compensation for the direct loss which 
they may sustain through the granting of the 
concession ; and in the event of the conces- 
sionnaires being unable to arrive at a mutual 
settlement with the diggers now actually 
working on the farms, the Government shall 
have the right to fix the compensation in 
accordance with a fair and just principle of 
arbitration. The plaintiff sued for £6000 as 
compensation, to which claim the defendants 
raised the exception that the plaintiffs ought 
first to have applied to the Government. Held, 
that the exception was well taken. — The 
Waterval G. M. Co. v. Owen and the Lisbon- 
Berlin G. M. Co. (1 S.A.R. 197). 

5. Compensation clause in a con- 
cession does not give rise to jus 
retentionis. — Where, by the terms of a con- 
cession, compensation was to be paid to bond 
fide diggers on a farm over whicn the conces- 
sion had been granted, Held, in an action by 
the concessionnaire and owner of the farm for 
ejectment, that the defendants, as diggers, 


had under the concession no right of retention 
or remaining on the farm until they had 
received the compensation to which they con- 
sidered themselves entitled. — The Spitzkop 
G. M. Co. v. Silo, Stanley and Tate (2 S. A.K. 
38). 

6. Compensation clause in a conces- 
sion entitles only to direct damage.— 
Plea of not being* diggers within the 
meaning of the concession. -7 The 
Government granted a concession to dig for 
gold, &c, on the farm Spitzkop to the pre- 
decessors in title of the defendants. One of 
the conditions of the concession was that the 
con cession naires should compensate all diggers 
then working on the farm for any direct 
damage which they might sustain through 
the granting of the concession, and in the 
event of the concessionnaires not being able to 
come to an amicable agreement with such 
diggers as to the amount of such compensation, 
the Government was to fix the amount upon 
a fair and just principle of arbitration. The 
Government awarded £2649 to the plaintiffs, 
who were diggers on the farm. The plaintiffs 
sued for payment of the above-mentioned sum. 
Held, that the defendants could not then plead 
that the plaintiffs were not diggers, but ought 
to have taken this objection in the first in- 
stance, when the Government Commissioner 
was sitting: as arbitrator. Held, further, that 
the plaintiffs were entitled to compensation 
only for direct damage caused by the granting 
of the concession, and not for indirect damage 
caused by the withdrawal of the proclamation 
of the farm. The Court therefore reduced the 
amount awarded by the Government, and gave 
judgment in favour of the plaintiffs for £900 
and costs. — Boyne and Nightingale v. Spitzkop 
G. M. Co. (2S.A.R. 93). 

7. Cancellation of concession. — 

Penalty. — The Government of the South 
African Republic, on the 24th January, 1884, 
granted two concessions to Ebden on the 
farms Tweefontein and Waterval. Under 
these concessions, which were confirmed by 
the Volksraad, Ebden acquired the exclusive 
right to exploit gold reefs on the said farms 
on the payment of £250 per annum on each 
farm. One of the provisions of the concessions 
was, that on non-fulfilment of any of the con- 
ditions therein contained, all moneys paid by 
the concessionnaire should be forfeited and the 
concessions should lapse. Ebden paid £500 on 
24th January, 1884, but failed to pay anything 
during the two following years. In March, 
1885, he ceded one-quarter interest in the 
concessions to Jones without the latter's 
knowledge or consent. The Government in- 
stituted action against Ebden and Jones for 
cancellation of the concessions and payment 
of the money in arrear. Held, that although 
the concessions had been confirmed by the 
Volksraad, they were, nevertheless, merely 
contracts between the Government and the 
concessionnaire, and that they did not ipso jure 
lapse on non-fulfilment of the conditions, but 
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that the Government was justified in suing 
for their cancellation and for the payment of 
the money in arrear. Held, further, that no 
liability attached to the defendant t J ones. — 
Boh, N.O., v. Ebden and Jones (2 S.A.R. 101). 

8. Mineral rights. —Cession of mine- 
ral rights.— Exception to summons.— 
du Preez entered into a contract with the 
plaintiffs by which the latter obtained the 
right to prospect for gold on two farms be- 
longing to the former, and by which, if gold 
were found and the farms sold, the plaintiffs 
were to get half of the purchase-price beyond 
£6000, such balance above £6000 being looked 
upon as the value of the mineral rights, du 
Preez sold the farms to third parties, and the 
plaintiff's instituted action for fulfilment of 
the contract. An exception to the summons, 
on the ground that the contract contained a 
cession of mineral rights and ought therefore 
to have been notarially executed and regis- 
tered, was overruled. — Kriegler and Others v. 
du Preez and Others (2 S.A.R. 216). 

9. Lease of mineral rights does not entitle 
the lessee to receive half of the moneys paid 
for licences when the land is proclaimed a 
public gold-field. Vide Lease (9). 

10. Non-payment of licences. —Open 

ground. — With reference to the lapsing of 
claims to Government on non-payment of 
licence-moneys, the case oi Moolman and 
Coetzee v. Sckaffe and Drury (decided on the 
2ud of March, 1887, coram Kotze, C.J., and 
Esselen, J. ; see C.L.J. , vol. 5, p. 13; Kotze 
and Barber's Reports, p. 158) is of historical 
interest. It was there decided that, under 
the Gold Law of 1885, the right to a claim 
lapsed on the expiry of the licence through 
non-payment of tne licence-moneys, and that 
the ground on which the claim had subsisted 
could be pegged off as a claim by a third 
party. The law was, however, altered by a 
Volksraad Besluit followed by sec. 61 (6) of the 
Gold Law as amended by Law No. 10 of 1887, 
sec. 37, which distinctly says that lapsed 
claims may not be pegged off again by a third 
party. — Moolman and Coetzee v. Schaffe and ' 
Drury (2 S.A.R. 158, and B. 71). 

H. Law No. 8 of 1885.— Pegging of 
claims before taking out licences.— t 
Bona fide mistakes in using powers 

of attorney. — Where the predecessor of the j 
plaintiff syndicate pegged thirty-six claims in 
the names of thirty-six persons and took out the 
licences the following day; and these claims 
were amalgamated in three blocks of twelve 
each, and on the advice of the Mining Com- 
missioner the same twelve names were used for 
each block, although licence-money on thirty- 
six claims continued to l)e duly paid ; and the 
defendant subsequently pegged twenty-one 
claims on blocks 2 and 3, maintaining that . 
these claims were illegally held by the plaintiff' ' 
syndicate — Held, that the bond fide mistake, 
made with the advice of the Mining Com- 


missioner, in using the same twelve names 
for each block while there were really thirty- 
six powers of attorney, was not sufficient to 
invalidate the title of the plaintiff syndicate. 
Held, further, that there was nothing in the 
Gold Law to prevent a person first pegging off 
claims and then taking out the licences. — 
Madeline Reef Syndicate v. Coetzee and Others 
(2S.AR. 206). 

12. Erection and occupation of 
buildings on ground proclaimed a 
public gold digging. — Where the plain- 
tiffs with the knowledge and tacit consent of 
the Government had for four years occupied a 
portion of ground proclaimed a public gold 
digging, outside but in the vicinity of their 
mynpacht, and had erected buildings thereon, 
and laid a tramway for the better working of 
their mine and battery, Held, that such por- 
tion of ground was not open ground, and that 
no third party was entitled to peg off the 
portion of the ground so occupied under pro- 
spectors' licences, or otherwise interfere with 
plaintiffs' occupation. — Witivatersrand G. M. 
Co., Ltd., v. Robert Young (10 C.L.J. 76, 

1892, and H. 49). 

13. Nature of stand.— Mortgage of 

stand. — Stands on a proclaimed gold-field 
being leases in longum tempus, for ninety-nine 
years, partake of the nature of immovable 
rather than movable property. A mortgage 
of such stands, therefore, in order to be good 
against the debtor's creditors, must be effected, 
like any ordinary mortgage of immovable pro* 
perty, coram lege loci. The mere deposit of 
the title deeds with the intended mortgagee is 
not sufficient. — H. B. Collins, N. 0. , v. T. 
Hugo and the Standard Bank (10 C.L.J. 344, 

1893, and H. 176). 

14. Registration of stand.— The owner 
oi a stand township is not bound to register 
stands in his register even though the holder 
of those stands suffers damage thereby. — Main 
ReefG. M. Co. v. A. S. Ford (H. 168). 

15. Non-compliance with sec. 63 of 
the Gold Law of 1891.— Forfeiture of 

claims. — A judge not competent to declare 
that any one has forfeited his right to claims 
owing to non-compliance with the terms of the 
Gold Law, unless the Law expressly declares 
this, or it is an unavoidable inference of the 
Law. Thus one who pegs claims and only 
inserts the centre pegs, without afterwards 
fixing the corner pegs within the time fixed 
by sec. 63 of the Gold Law of 1891, forfeits in 
no way his rights to those claims. — B. Vorster 
v. J. R. Blencowe (H. 144). 

16. Renewal of licences. — Proce- 
dure.— Power to peg.— Sec. 61 (c) of 

Gold Law of 1892. — Where a person has 
pegged claims under provisional licences, in 
accordance with sec. 61 (c) of the Gold Law, 
and thereafter sues the Mining Commissioner 
for renewal of the licences, it is not necessary 
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that those persons whose pegging powers he 
holds should act as co-plaintiffs with him, nor 
that their names should he mentioned in the 
summons, nor must the powers be attached to 
the summons. — J. J. Williams v. The Gelden- 
huis G. M. Co. and Leyds, N.O. (H. 153). 

17. Pegging off claims on a myn- 

pacht.— -Pegging off claims declared unlawful 
on a mynpacht granted prior to the procla- 
mation of the farm, although not specially 
reserved thereby, and although the mynpacht 
grant was signed by the Government after the 
proclamation, but "before the pegging. — J. R. 
Rothwell v. New Rietfontein G. M. Co. and 
Leyds, N.O. (H. 154). 

18. Renewaloflicenoes.— Procedure. 
— Power to peg. — He who, by virtue of 
provisional prospecting licences, has pegged 
claims for himself and others may in his own 
name, without producing the powers of those 
others authorising him to institute the action, 
and without joining them as co-plaintiffs, and 
also without including their names in the 
summons, summon the Mining Commissioner 
for renewal of the licences. — J. Rae v. The 
Mining Commissioner of Johannesburg (H. 164). 

19. Sec. 60 of the Gold Law of 1892. 
—Proclaimed ground.— The words "such 
digging" {zoodamge delvcrv) of sec. 60 of the 
Gold Law apply to the whole extent of the 
proclaimed area, so that the requirements of 
one person for every twenty morgen of ground 
must be reckoned for the number of persons 
on the whole field {delvery), and the total 
number of morgen of the whole area of the 
proclaimed ground.* The Volksraad is not 
competent to give an authentic interpretation 
to a provision in a law in conflict with and 
nullifying a decision of the Court. The rule 
of law, Omnia praesumuntur rite esse acta, 
must be applied to the action of the Govern- 
ment which, in terms of art. 60 of the Gold 
Law, closes an area, so that he who after the 
proclamation of a farm alleges that at the 
time of such closing there were one or more 
diggers on each twenty morgen is obliged to 
prove it. The number of licences issued on 
an area is no proof of the number of diggers 
thereon. — J. J. Williams v. The Geldenhuis 
G. M. Co. and The State (H. 237). 

* By Resolution of the Second Volksraad, 
dated 5th June, 1893, art. 245, is laid down 
that the words zoodanige delvery apply only to 
the closed area. 

20. Jumping of claims. — Sees. 56 
and 61 of Law No. 8 of 1885.— Law 

No. 9 of 1888. — Claims on which the 
licences have not been paid up cannot be 
"jumped." "Jumping" can take place only 
when the claim licences have been duly paid, 
but the claims have not been worked for 
thirty days. — The State v. Creice and Others 
(3 S.A.R. 8). 


21. Priority of grant of water-right 
is preferent to priority of registra- 
tion of subsequent grant of water- 
right.— Application for interdict by 
later grantee refused. — Where in an 
application by P for an interdict to restrain 
C from constructing a certain water furrow, it 
appeared that a water-right had been granted 
originally to P by a diggers' committee, but C 
received tw T o water-rights in accordance with 
the terms of a circular from the Department 
of Mines on the 22nd June, 1889, and P his 
original water-right on the 29th July, 1889, 
and P had secured confirmation and registra- 
tion of his rights while C had not, the Court 
held that the priority on the grant of a water- 
tight was of more importance than precedence 
in registration, and refused the interdict. — 
Plein Uor G. M. Co. v. The Consort G. M. Co. 
(3S.A.R. 84). 

22. Jumping of claims. — Where in an* 
appeal from theLanddrost of Johannesburg it 
appears that the landdrost had reinstated 
plaintiffs in possession of certain claims 
which had been jumped for want of being 
worked, on the ground that claims held under 
a prospecting licence could not be jumped 
as other provision was made by the Gold 
Law, the Court upheld the decision of the 
landdrost and dismissed the appeal. — Hauser 
v. Beatty (3 S.A.R. 18). 

23. Jumping* of claims. — Working 
of claims. — Where in an appeal from a 
landdrost's decision in a jumping case it 
appeared that the ground of the landdrost's 
decision, which was in favour of the jumpers, 
was that surveying and laying out a road 
upon the claims did not constitute such work- 
ing under sec. 56 of the Gold Law as to 
exclude jumping, the Court held that it did 
and allowed the appeal. — Spes Bona G. M. 
Co. v. Rosen/els (3 S.A.R. 26). 

24. Sec. 75 of Gold Law. — Excess 
ground. — Mining Commissioner's 
decision final. — Duties of claim in- 
spector. — Where by a mistake ground held 
under a separate licence was included in an 
amalgamated block of claims, and the Mining 
Commissioner granted certain portion of the 
block to jumpers as excess ground (overschiet- 
ende grond), the original nolders suing for 
ejectment, and the defendants pleading that 
by sec. 75 of the Gold Law the Mining Com- 
missioner's award was final, the Court held 
that under sec. 75 once the question of excess 
ground had been decided the award of the 
ground to any particular person was incon- 
trovertible, and that the claim inspector's 
report without notice to the original nolders, 
and without affording them an opportunity of 
rectifying their pegs was subject to an appeal, 
and granted the plaintiffs an interdict re- 
straining the defendants from carrying on 
any operations on the claims, with costs. 
Grand National G. M. Co. v. National G. M. 
Co. (3 S.A.R. 184). 
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25. Lapsed claims. — Repegging. — 
Sec. 37 of Law No. 10 of 1887. -Aban- 
donment. — Where in a suit for ejectment 
from certain claims which the plaintiff had 
abandoned after pegging and subsequently re- 
bought from the Government, but which had 
in the meantime been pegged by defendants 
acting under proper licences, and taken pos- 
session of and worked by them, the plaintiff 
contended that by sec. 61 {b) of Law No. 10 of 
1887 the Government could only give title by 
means of sale, the Court held that the words 
"shall be sold by the Government" were in- 
dicatory or permissive and not directory, and 
declared the defendants owners of the claims. 
Edwards v. Britannia G. M. Co. (3 S.A.R. 
252). 

26. Government's right to convert 
prospecting claims into stands.— 
Pegging on stands.— Refusal to renew 
licence by Mining Commissioner.— 
Where in an application for the confirmation 
of a rule nisi calling upon a Mining Commis- 
sioner to show cause why he should not be 
ordered to renew certain two prospecting 
licences, it was proved that applicant had 
pegged upon ground already granted to him 
as stands, M having been in previous posses- 
sion under prospecting licences, the Court 
held that the Government had the light to 
turn prospecting claims into stands, and had 
not in the present case used such right inequit- 
ably, and set the rule nisi aside. —Curtis, N. 0. , 
v. The Mining Commissioner of Johannesburg 
(4S.A.R. 128). 

27. Unwrought gold.— Functions of 
judge and jury.— At the trial of a person 
on the charge of being in possession of un- 
wrought gold, the judge should explain to the 
jury what unwrought gold is, and then leave 
it to the jury to decide whether that which 
was found in possession of the accused is un- 
wrought gold or not. — The State v. Bacon (4 
S.A.R. 194). 

28. Non-gold-bearing soil.— Right of 

claimholder to. — In an action instituted 
by the owner of the land against the holder of / 
claims on a public gold-field for a declaration I 
of rights in connection with non -gold-bearing f 
stones taken by the claimholder from the 
claims at his own expense and in the ordinary 
course of mining, Held) that the owner of the 
property was not entitled to the stones. — 
Bezuidenhout v. Worcester G. M. Co. (1 O.R. 
249). 

29. Joint dam. - Water -rights. — 
Gold Law of 1892, sec. 48 (b).— Parties 
who had amalgamated their respective water- 
rights for joint use held by the Court to be 
mutual trustees, the one for the other ; so that 
where one party, under cover of a provision 
of a law, deliberately acts to the prejudice of 
the other, the Court will construe such provi- 
sion strictly against the party so acting. Sec. 
48 (b) of the Gold Law of 1892 interpreted as 


applying only to the possession of water- 
rights in futuro, and therefore not capable, 
under the circumstances above mentioned, of 
being used by one of the parties for evading 
an agreement entered into oefore the law came 
into effect, and for violating its obligations as 
trustee for the other party. — The van Ryn 
G. M. Co. v. The New Chimes G. M. Co. 
(1 O.R. 328). 

30. Powers of Government to ad- 
judicate on forfeiture of rights. — 
Proclamation of farm. —Notice by 
Government. — The Government must 
comply with the law from which it derives its 
powers. The Government has no authority 
to adjudicate on the question whether a 
person has forfeited his right or not. The 
CJovernment is bound to cause notice to be 

fiven to the owner, in the manner prescribed 
y law, of its intention to proclaim a farm as 
a public gold digging. It is for the Court to 
decide whether the Government has or has 
not exceeded the power granted it by law. 
The receiving of the owner^s portion of licence- 
moneys on claims pegged upon mijnpacht 
land is not sufficient ground to empower the 
Government arbitrarily to deprive such owner 
of his mijnpacht rights. Holders of claims 
on ground wrongly proclaimed have no locus 
standi or right to intervene in a case insti- 
tuted by the real owner against the Govern- 
ment for the setting aside of the proclamation, 
and must seek to protect their rights by means 
of an independent action. — The United Lang- 
laagte G. M. Co., Ltd., v. The State and the 
Langlaagte Royal and the Rand G. M. Co., 
Ltd. (1 O.R. 48). 

31. Pegging of claims without 
licences. — A person who pegs off claims 
when he has not provided himself with the 
proper licences acts in contravention of sec. 70 
of the Gold Law (No, 18 of 1892), and cannot 
in any case be protected against another who, 
duly provided with licences, has pegged or 
repegged the same claims, even at a later 
date. — George Blomfield v. The Minina Com- 
missioner of Johannesburg, N.O., ana F. J. 
Bezuidenhout, jun. (1 O.R. 125). 

32. Licences.— Township ground.— 

A mining commissioner cannot be forced to 
issue stand licences for ground situated in a 
duly surveyed street of a stand township. — 
Johannesburg Town Council v. Homberger ds 
Franken (6 O.R.). 

33. Sec. 17 of Law No. 8 of 1889.— 
Right of disposal of water in public 
stream.— Riparian owner.— Improper 

use. — The defendant company was the lessee 
of a mijnpacht on the farm Waterval, which 
mijnpacht adjoined a certain public stream 
rising on the said farm. The plaintiffs were 
lower riparian owners. In December, 1889, 
the farm Waterval, with the exception of 
certain gardens, lands, &c, belonging to the 
owner, was proclaimed as public diggings. 
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In January, 1890, all the water on the said 
farm was allotted to the owner by the Head 
of Mines purporting to act by virtue of sec. 17 
of Law No. 8 of 1889. In March, 1890, the 
defendant entered into an agreement with the 
owner by which defendant obtained all the 
water not reqnired by the owner for irrigation. 
In 1897 the defendant placed a dam in the 
said stream and pumped the water from there 
to reservoirs situated on other farms lying on 
another watershed, where the water was used 
up for mining purposes. In this way some- 
thing more than naif of the water in the 
stream was pumped out. The quantity of 
water flowing to the farm of the plaintiffs was 
thereby considerably decreased, in consequence 
of which they were unable to irrigate their 
lands in such a way as they had formerly 
done. Held, (a) that the Head of Mines had 
no right under sec. 17 of Law No. 8 of 1889 to 
dispose over all the water in the stream to the 
injury of the lower riparian owners, but could 
onJy allot to an owner of a farm the quantity 
of water which he was using at the date of the 
proclamation of the farm ; (b) that the defend- 
ant had no -better rights than an ordinary 
riparian owner under the common law ; and 
(c) that the defendant as riparian owner had 
made an improper use of the water by pump- 
ing it away for use on farms lying on another 
watershed, and by not letting it now back to 
the stream. Defendant was therefore inter- 
dicted from pumping away the water and 
ordered to pay £25 as damages. — Scheepers, 
e.a., v. Rand/ontein Estate and G. M. Co.; 
Waterfall Estate and Gold Mines, Ltd., v. 
Randfontein Estate and G. M. Co. (6 O.R.). 

34. Government not liable for illegal acts of 
officials. Vide Master and Servant (4). 

35. Possession and pegging of claims. 

— Where a company has no certificate of bezit- 
recht for its claims, but has been in possession 
for several years, and the ground is then pegged 
under the supposition that the ground had 
never been pegged by the company, Held, that 
the title of the company will not be set aside 
unless it is most clearly proved that the ground 
had in fact never been pegged. — Retiefv. New 
Modderfontein G. M. Co. (6 O.K.). 

36. Pegging of claims. — Power of 
Mining Commissioner.— Law No. 18 
of 1802, sees. 28 and 60— Where the 
Mining Commissioner, acting on instructions 
from the Government, prohibits the pegging 
of claims on particular ground, no one is 
allowed to peg off claims on such ground. 
— Johannesburg Gezondheids Committee v. 
Hockley (4 O.R. 247). 

37. Law No. 21 of 1896, sec. 146 — 
Illegal possession. — Where H was accused 
of contravening sec. 146 of Law No. 21 of 1896, 
in that he was found in illegal possession of 
gold amalgam, the property of the Citv and 
Suburban G. M. Co., and it was proved that 
the manager of this company with knowledge 


and consent of the directors had sold him the 
amalgam to trap him, Held, that under these 
circumstances he could not be said to be in 
illegal possession of the same. — State v. 
Hildebrand (4 O.R. 382). 

N.B. — At the request of the Public Prose- 
cutor the presiding judge reserved the point 
whether, on the facts in the above case, the 
accused could or could not be found guilty 
under sec. 146 of the Gold Law. The full 
Court (Ameshoff, Gregorowski and Esser, 
J.J.) held that he could not, and sustained 
the direction of Esser, J. (decided on September 
10th, 1897) (B. 104). 

38. Gold Law No. 21 of 1806, sees. 82 
and 142.— Pegs— Claims.— Where a per- 
son is guilty of pegging claims belonging to 
another in terms of sec. 142 of Law No. 21 of 
1896, it is no defence to say that the pegs used 
by him were not of the size as prescrioed by 
sec. 82 of the same Law. — The State v. Max 
Levi (5 O.R.). 

» 

39. Pegging of claims. — Retapping 
of claims. — Written vergrunningen, 
'when of value. — In order validly to peg, or 
to retap pegs, one must first be in possession 
of the necessary licences. Sec. 54 of the Gold 
Law of 1892 is applicable only in the case of bond 
fide prospecting claims pegged by persons in 
possession of written vergunningen from the 
owner to carry on bond fide prospecting under 
sec. 8. — Gauf v. The Modderfontein G. M. 
Co. , Dettelbach, and The Mining Commissioner 
ofBoksburg (2 O.R. 11). 

40. Contract of lease.— Interpreta- 
tion of lease. — The point at issue in this 
case was whether the lessee of a piece of 
ground had the right to dig for clay on the 
demised property in order to use it for making 
bricks and other earthenware and to erect a 
factory on the ground. The lessee based his 
claim on the contract of lease, by which he 
was granted the right inter alia to dig for 
minerals, metals and delfstoffcn. Held, (1) that 
the chief objects of the lease were agricultural 
and residential; (2) that the word "clay" 
must be taken in the ordinary sense in which 
it is used in this country, in which case the 
material "clay" does not fall under the term 
"mineral" or "metal" or delfstof The rule 
is that the words of a contract must be inter- 
preted according to the ordinary and general 
meaning used in this country, although the 
scientific meaning of the words maybe different. 
— Donovan v. The lurfontcin Estate Co. (2 
O.R. 218). 

41. Closing of ground which has 
been thrown open by proclamation 
for prospectors. — Government ground 
thrown open by proclamation for prospectors 
remains open for prospectors until it is again 
closed by a subsequent proclamation duly pub- 
lished in the Gazette. A notice by the Mining 
Commissioner or an instruction by the Govern- 
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ment cannot repeal a proclamation duly issued 
by the State President. The Mining Commis- 
sioner therefore ordered to issue prospecting 
licences to applicant after publication of the 
proclamation closing the ground, but before 
such proclamation began to have effect. —Eloff 
v. The Mining Commissioner of the Witwaters- 
rand Gold Fields (2 O.R. 287). 

42. Gold Law No. 18 of 1892, sec. 28. 
—Powers of Mining Commissioner.— 

How far limited.— Held, that the Mining 
Commissioner of Johannesburg did not possess 
the right under sec. 28 of the Gold Law to 
refuse to issae licences for the pegging of 
claims on a portion of the proclaimed area 
over which he had jurisdiction on the plea 
that he had reserved the said portion for 
stands with a view to the probable extension 
of Johannesburg. — Nicols v. Dr. Leyds, N.O., 
(2 O.R. 309, and H. 150). 

43. Gold Law of 1894, sec. 87 .— Wil- 
ful pegging, what is ?— Where it appeared 
from the admissions of counsel, who appeared 
for the State in an appeal brought to set aside 
the conviction of appellant for contravening 
sec. 87 of the Gold Law of 1894, that he would 
not be able to prove from the evidence taken 
in the lower court that the appellant had acted 
maid fide in pegging off certain claims in 
dispute, the Court allowed the appeal without 
requiring the records of the lower court to be 
read. Ihe decisions in Sylvester v. The State 
(1 O.R. 188) and Charlton v. The State (1 O.R. 
283) followed.— Kolbe v. The State (3 O.R. 3). 

44. Sec. 148 of Law No. 19 of 1895 
(the Gold Law). — The word "rights" 
(rechten) in sec. 148 of the Gold Law does 
not include all personal rights, but only those 
rights which are comprised within the limits 
of the gold-fields, and which are capable of 
being declared forfeited to the State. It in- 
cludes a banking account on a gold-field (per 
Kotze, C.J., and Ameshoff, J.; Morice, J., 
dissentiente). — The State Attorney v. Farrar 
cU/(3 0,R.4). 

45. Gold Law of 1892, sees. 61 (b), (c) 
and 62.— Lapsed claims.— Worthless 
powers of attorney.— D bought certain 
claims which had lapsed to the Government, 
and took out prospecting licences under which 
to peg the claims. Under these licences he 
pegged not the claims bought by him, but 
others. He remained in possession of these 
last-mentioned claims for several months, and 
regularly paid the licence-moneys due upon 
them ; but no powers of attorney for these 
claims were ever filed by him at the office of 
the Mining Commissioner, either within the 
thirty days provided by sec. 61 (6) of the 
Gold Law or after, as he was under the im- 
pression that the powers filed by the former 
owner of the claims which had been bought 
by him would avail as powers for the claims 
which were actually pegged by him. After 
he had been in possession of the last-mentioned 


claims for six months he sold them to V D, 
who afterwards sold the same claims to the 
first defendants. Some days after the sale of 
the claims to the first defendants the plaintiff 
pegged them as open ground after being pro- 
perly provided with prospecting licences. The 
Court allotted to the plaintiff so many of the 
claims claimed by him as the parties had at 
the time of the trial agreed to bring in issue, 
as the Court was of opinion that the powers 
of attorney on which the defendants, as the 
successors in title of D, founded their rights 
to the claims bad become worthless when the 
claims for which they had been filed had lapsed 
to the Government under sec. 61 (6), in ac- 
cordance with the principle laid down in sec- 
62 of the Gold Law — that a power of attorney 
can only be used once. This being so, the 
ground in issue was open ground when the 
plaintiff pegged it. — Underwood v. Barnato 
Bros, ana The Mining. Commissioner of Boks- 
burg (3 O.R. 33). 

46. Abandonment. — Where the predeces- 
sors in title to the plaintiff had for several years 
taken no steps to substantiate their rights to 
certain claims, it was held that they must be 
regarded as having abandoned snch rights. 
The Court appearea also to be of opinion that 
the agreement between the plaintiff and its 

Eredecessors in title savourea of champerty, 
ut did not deem it necessary to decide the 
case on that point. — Schweizers Claimholders* 
Right Syndicate, Ltd., v. The Rand Explora- 
tion Syndicate, Ltd. (3 O.R. 114). 

47. No stands on claims.— Surface 
rights.— Registration and transfer.— 
No one can obtain stands on claims belonging 
to a third party. The transfer of surface 
rights on claims must, in order to be valid, 
be registered at the office of the Mining Com- 
missioner. — Auret v. City and Suburban G. M. 
Co. (3 O.R. 156). 

48. Government ground thrown 
open for prospectors by proclama- 
tion. — Revoking of proclamation. — 
Peggm? of claims on private around 
under licence to prospect on Govern- 
ment ground. — Government ground once 
thrown open for prospectors under procla- 
mation remains open for prospectors until 
such time as a subsequent proclamation by 
which the former proclamation is withdrawn 
has commenced to take effect. Eloff v. 
Leyds, N.O. (2 Off. Rep. 287) followed. If, 
however, the Government ground has in the 
meantime ceased to be Government ground, 
then it is not lawful to go and prospect on 
such ground or to peg claims thereon under 
licences to prospect on Government ground. — 
R. Blake v. W. J. Leyds, N.O., and P. R. 
Viljoen, N.O. (3 O.R. 203). 9 

49. Law No. 18 of 1892, sec. 61 (c).— 
Provisional prospectinff licences. — 
Powers of attorney. —if no powers of 
attorney are filed within thirty days for claims 
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pegged under provisional prospecting licences, 
then such claims do not lapse to the Govern- 
ment, but again become open ground. — Laurie 
v. Beadon (3 O.R. 212). 

50. Licence - money paid on pro- 
specting claim.— Renewal refused.— 
Damages. — Where a prospector duly pegged 
a claim upon the Nigel reef and paid the 
licence-money thereon for nine months, and 
thereafter the Government had refused to 
renew his prospecting licence on the ground 
that his claim was situated on a farm belong- 
ing to a private person, and the prospector 
sued the Government for the value of the 
claim and the cost of working, the Court held 
that he was entitled to £20 with costs. — Gauf 
v. Leyds, N.O. (3 S.A.R. 205). 

51. Stand licences.— Law No. 19 of 
1895, sees. 15 and 97.— Where Bain had 
applied for stand licences in the surveyed 
township of Boksburg, it was decided that the 
Mining Commissioner was entitled to refuse 
the licences as the ground in respect of which 
the licences were asked for had been reserved 
on instructions from the Government for 
Government purposes. George v. Leyds, N. 0. 
(14 C.L.J. 304, and 4 O.R. 261) followed. By 
Gregorowski, C.J. (Esser, J., dissentiente) : 
Sec. 97 of Law No. 19 of 1895 is only applic- 
able to stands on gold-fields, and not to stand 
townships. Homberger v. Mining Commissioner 
of Johannesburg (14 C.L.J. 300, and 4 O.R. 
270) not followed. — Bain v. Mining Com- 
?nissioner of Boksburg (5 O.R., 18th March, 
8th June). 

52. Water-rights.— Reasonable use. 
-Law No. 21 of 1896, sec. 55.— Law No. 
1 1 of 1894.— Where the plaintiff had a water- 
right on the Natal Spruit, and the defendants 
had also a water-right above and immediately 
adjoining the first-mentioned water-right on the 
same spruit, it was decided that the defendants 
were entitled to pump the water from the 
spruit to their claims, provided no unreason- 
able quantity was used. Further, that the 
defendants were not obliged to let the water 
flow back to the spruit. Law No. 11 of 1894 is 
not applicable to water-rights granted under 
the Gold Law. — Meyer and Charlton G. M. Co., 
Ltd,, v. The Jubilee G. M. Co., Ltd, (5 O.R., 
24th April, 8th June). 

53. Werfs.— Second Volksraad Reso- 
lution, aft. 1219, dated 22nd Septem- 
ber, 1897. — According to Second Volksraad 
Resolution, art. 1219, dated 22nd September, 
1897, all werfs approved by the Government 
between the years 1885 and 1891, which have 
been duly surveyed before the date of the said 
resolution and reduced to diagram, are unassail- 
able. The plaintiff is therefore not entitled 
to licences to peg off ground which has been 
duly reserved as a werf in 1886 and reduced to 
diagram about the 27th November, 1894. — C. 
Schurman v. Leyds, N.O., and Others (5 O.R., 
18th April). 


54. Claims. —Jus tertii.— Defence.— 

Proof of cession. — Where the Stanley 
Developing Co. sued the Rand Exploring Syn- 
dicate ior a declaration of rights in respect of 
certain four specified claims which had been 
pegged in June, 1889, by the predecessor in 
title of the Stanley Developing Co., Held, 
that it was no defence to the claim to say 
that prior to the above-mentioned date the 
said claims had been pegged off by a third 
party, namely, the Chumleigh Syndicate, and, 
further, that the defendants had not suc- 
ceeded in proving any cession to them by the 
Chumleigh Syndicate. — Stanley Developing 
Co., Ltd., v. Rand Exploring Syndicate, Ltd. 
(5 O.R., 23rd March, 25th April). 

55. The Gold Law of 1892, sec. 28.— 
Water-rights. — Extensive interpre- 
tation. — In an action against the Mining 
Commissioner of Boksburg for renewal of 
prospecting licences on certain claims pegged 
by plaintiff', the suit was dismissed because 
the claims were situated on ground reserved 
for water-rights by the Mining Commissioner. 
Held, that a Mining Commissioner is compe- 
tent, under sec. 28 of the Gold Law of 1892, to 
reserve places for water-rights on proclaimed 
gold-lielas. Nicolls v. Leyds, N.O. (10 C.L.J. 
337) referred to and distinguished. — Kempin 
v. The Mining Commissioner of Boksburg and 
The Modderfontein G. M. Co. (2 O.R. 233). 

56. Gold Law (Law No. 18 of 1892), 
sec. 61 (c).— Peffflrincr.— Competency of 

a company. — The fact that the owner of 
ground proclaimed as a public diggings is 
entitled under the Gold Law to certain privi- 
leges over the ground does not deprive him of 
the right of pegging claims on his proclaimed 

ground as a member of the public, provided he 
as first complied with the provisions of sec. 
61 (c) of the Gold Law. In this case the rule 
of law, Expressio unius est exclusio alterius, 
does not hold good. A company cannot as 
such peg off claims. It can, however, do so 
by medium of a person qualified under sec. 
61 (c), who complies with the requirements of 
that section and then afterwards makes over 
the claims to the company. Transactions 
which are tantamount to the jumping of 
claims are not encouraged by the Court. 
The ratio decidendi of this case distinguished 
from that in Kemsley v. Tayob Hadjee Abdoola, 
decided on the 12th of April, 1888. — Frische 
v. Modderfontein G. M. Co. and the Mining 
Commissioner of Boksburg (2 O.R. 223). 

57. Sec. 62 (f) of Law No. 14 of 1894. 
-—Surplus ground. — Where the plaintiff 
had bond fide pegged 105 claims under only 74 
licences, and before he made application under 
sec. 62 (/) of Law No. 14 of 1894 for the 31 sur- 
plus claims the defendant pegged off' 25 claims 
within the same area under proper licences, 
it was held in an action for declaration of 
rights that all the ground, except the 74 
claims, was open ground, and that the de- 
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fendant was entitled to the 25 claims pegged 
by him, and also that, as the plaintiff was the 
first to peg, he was entitled to his 74 claims 
first, beginning from where he began to peg, 
and that the defendant could then take his 25 
claims on the remaining ground. Judgment 
was therefore given in favour of the defendant 
for 25 claims, with costs. — Dawe v. Cordeaux 
and the Responsible Clerk, Doornkop (3 O.R. 
128). 

58. Law No. 14 of 1894, sec. 62 (f).— 
Surplus ground. —•Where the defendants 
were in possession of a piece of ground com- 
prising 1173 claims under 600 licences, and 
before they made application for the surplus 
ground, under sec. 62 (/) of Law No. 14 of 
1894, the plaintiff pegged off the whole area 
under 1173 licences, Held, in an action for 
declaration of lights, that as there was no 
proof of fraud on the part of the defendants, 
they were entitled first to peg 600 claims, 
beginning from where they began to peg, and 
that the plaintiff was entitled to the remain- 
ing 573 claims. — Neubaucr v. van Diggelen 
and Wilson (3 O.R. 131). 


59. Gold Law No. 14 of 1894, sec. 63. 
—Corner and centre pegs. —Jumper. 

— Although the representative of the plaintiff 
had, in pegging certain claims, only put in 
one centre peg in each claim instead of two as 
prescribed by sec. 63 of Law No. 14 of 1894, it 
was held by the Conrt that an ambiguous pro- 
vision of the Law had been sufficiently complied 
with, as it was difficult to understand what 
was meant by two centre pegs ; and also that, 
although the plaintiff did not put in four 
corner pegs in each claim after the lapse of 
seven days, as was prescribed by the same 
section, still there could be no uncertainty as 
to the actual situation of the claims, as he had 
dug a furrow around them. In a dispute be- 
tween a bond fide pegger and a jumper the 
Court will not lightly, in consequence of a 
mere informality, deprive the said pegger of 
his rights for the benefit of the jumper. — 
Berriman Syndicate v. Simpson (3 O.R. 135). 

60. Mijnpacht, reservation of.— On 

the proclamation of the farm Doornkop a 
mijnpacht was reserved, and before the 
throwing open of the said farm the owners 
thereof, i.e. the Klipriversberg Estate and 
Gold Mining Co., Ltd., roughly beaconed off 
a mijnpacht. Five years afterwards the 
liquidators of the said company caused the 
mijnpacht to be surveyed, and to be reduced 
to the proper size according to law, and made 
application for a mijnpacht brief ; but before 
they were able to obtain a mijnpacht brief 
the plaintiff pegged the ground off as claims. 
In an action for declaration of rights it was 
held that, although no application for a mijn- 
pacht brief had been made after the lapse of 
five years, vet the application had actually 
been made before the plaintiff's pegging, and 


therefore the plaintiff could not succeed. — 
Latham v. Leyds, N.O., and the Liquidators 
of the Klipriversberg Estate and Gold Mining 
Co., Z/rf. (3 O.R. 146). 

61. Law No. 19 of 1895, sec. 89 — 
Lapsed claims.— Powers of attorney. 
—Law No. 19 of 1895, sec. 68.— Under 
Law No. 19 of 1895, sec. 89, lapsed claims 
become open ground if they are not given 
back to the original holder within three 
months after the date on which the licences 
fall due, or are not sold by public auction 
within the fourth month. The same powers 
of attorney can only be used once. — Dyer v. 
Neuberger and the Responsible Clerk of Doorn- 
kop (3 O.R. 179). 

62. Application for a mandamus.— 
Tacit consent.— Withdrawal of pro- 
clamation. — Where the applicant pegged 
certain claims in 1893 without licences, after 
the Mining Commissioner had refused to grant 
him licences, and he had taken no steps for 
almost two years to compel the Mining Com- 
missioner to issue licences to him, it was held, 
that assuming that the applicant was entitled 
to licences at the time of his pegging, he was 
no longer entitled to a mandamus ordering 
the Mining Commissioner to issue such licences 
to him, as he must be regarded as having 
acquiesced in the refusal of the Mining Com- 
missioner. A proclamation of the State Pre- 
sident can only be withdrawn by a similar 

5 reclamation, and not by a notice in an or- 
inary newspaper, or by private instructions 
from the State Secretary. Eloff v. Mining 
Commissioner followed. — Louw v. The Mining 
Commissioner, Johannesburg (3 O.R. 190). 

63. Preference of prior bazitrecht. 
— Damages for non-delivery of claims. 
—On 12th March, 1895, the West Nigel Deep, 
Ltd., bought forty -five claims from van Rens- 
burg for £7500. On 4th May, 1895, the 
said company sold the claims to the French 
Western Nigel, Ltd., for 1000 shares of £1 
each in the latter company per claim. After 
the sale to the latter company it was found 
that six of the claims belonged to the Nigel 
Dip Syndicate, which syndicate had a cer- 
tificate of bezitrecht dated February, 1895. 
In consequence of this the West Nigel Deep, 
Ltd., had to refund 6000 shares to the French 
Western Nigel, Ltd. The liquidators of the 
West Nigel Deep, Ltd., sued van Rensburg 
for £12,000 damages, that sum being the value 
of the 6000 shares at the time of the refund, 
van Rensburg maintained that the six claims 
did not belong to the Nigel Dip Syndicate, 
but that they were his property at the time 
he sold them, he having obtained a certificate 
of bezitrecht for them in March, 1895. After 
hearing the evidence the Court held that the 
six claims belonged to the Nigel Dip Syndi- 
cate, which syndicate had a certificate of 
bezitrecht of prior date to that of van 
Rensburg. That where there are two certifi- 
cates of bezitrecht for the same claims the 


175 


GOLD LAW. 


176 


earlier of the two will be upheld. Further, 
that as van Rensburg was unable to give pos- 
session of the claims to the West Nigel Deep, 
Ltd., he was bound to pay damages. The 
Court took the value of the shares at the 
present day at 5s. per share, or £1500 for 
6000 shares, and then held that van Rensburg 
was bound to repay the price he had received 
for the six claims, viz., £1000, and to pay the 
remaining £500 as damages. Judgment was 
therefore given in favour of the West Nigel 
Deep, Ltd., for £1500 and costs.— West Nigel 
Deep, Ltd., v. van Rensburg, decided on 5th 
July, 1898, coram Gregorowski, C.J., and 
Morice and Esser, J.J. (B. 63 ; 5 O.R.). 

64. Confirmation of water-right 
pending.— Ground not open.— Where 

the Mining Commissioner of Boksburg had 
provisionally granted an application for a 
water-right made by the Gauf Syndicate, and 
the Head of the Mining Department had re- 
turned the said application to the Mining 
Commissioner to have a certain discrepancy 
between the application and the diagram 
eliminated, and the plaintiff pegged the 
ground which was the subject of the appli- 
cation before the publication of the amended 
application, Held, that as the final confirma- 
tion of the water-right by the Head of the 
Mining Department was still pending, the 
ground was not open ground, and could not be 
pegged. — Ginsberg v. Gauf Syndicate and 
M%ninq Commissioner of Boksburg, decided on 
the 8th and 9th July, 1896, coram Ameshoff, 
Morice and Gregorowski, J.J. (13 C.L.J. 225 ; 
B. 108). 

65. Laying out township.— Ground 

not open. — On the 21st August, 1889, 
Schweizer entered into an agreement with 
Bezuidenhout, the owner of the farm Turf- 
fontein, by which he obtained the right to lay 
out a township on the ground then held by 
him under prospecting licences provided he 
could get the consent of the Government. On 
the 21st September, 1889, the Government 
gave its consent, whereupon the township was 
laid out. Schweizer ceded all his rights to 
the Rand Exploring Syndicate on the 7th 
December, 1891. The plaintiff considered that 
a certain portion of the ground included in 
the townsnip by Schweizer was wrongly so 
included, on the ground that it was not held 
by Schweizer under prospecting licences at the 
date of his contract with Bezuidenhout, and 
that consequently it was still open ground, 
and on the 2nd February, 1892, applied for 
eighteen licences to peg it. Licences being 
refused, he pegged the ground without them, 
and instituted this action to compel the 
Mining Commissioner to issue licences and 
for a declaration of rights. Held, that the 
ground in dispute fell within Schweizer's 
township as laiof out by him, and even if it had 
been pegged by third parties before Schweizer 

E egged it, that might give rise to a question 
etween Schweizer and such third parties, but 
that it could not affect the plaintiff. The 


plaintiff had not proved that the ground was 
open and that he was entitled to licences, and 
absolution from the instance was therefore 
given him with costs. — Hare v. Mining Com- 
missioner of Johannesburg and the Band 
Exploring Syndicate (14 C.L.J. 144), decided 
on the 7th November, 1898, coram Kotze, C.J., 
and Ameshoff and Gregorowski, J.J. (B. 89). 

66. Working of claims.— On appeal 
from the decision of the Landdrost of Johan- 
nesburg the Court held that digging a furrow 
to carry off water and cleaning it was suffi- 
cient working of the claims by the company 
holding them, and set aside the judgment of 
the landdrost.— Henry Nourse (x. m. Co. v. 
Eland, decided on the 5th July, 1889, coram 
Kotze, C.J., and Jorissen and ae Korte, J.J., 
unreported (B. 71). 

67. Mining officials not allowed to 
deal in claims. — Dispensation by 
Volksraad. — Sec. 29 of Law No. 18 
of 1892. — Where plaintiff had sued defend- 
ants on a contract relating to certain gold 
claims, and an exception taken by them to the 
summons, on the ground that plaintiff being 
State Mining Engineer was disqualified by 
sec. 29 of Law No. 18 of 1892 from suing on 
such contract, was upheld by the Court, and 
plaintiff then petitioned the v olksraad, which, 
accepting the decision of the Court, removed 
the disability for the purposes of this particular 
action by passing a resolution granting him 
dispensation from the provisions of the said 
sec. 29, Held, that it was competent for the 

1 Volksraad to pass such a resolution, and tha£, 
provided it was in order, the Court was bound 
to give effect to it. Held, further, that the 
merits of the case had not been touched upon 
in the first exception, and plaintiff could there- 
fore institute the action afresh now that the 
disability had been removed. — Joseph Klimke 
v. Ludwig Pogge, Frans Zboril and Herman 
Seelig (11 C.L.J. 65), decided 13th November, 
1893, coram Kotze, C.J., and Jorissen and 
Morice, J.J. (B. 85). 

68. Water-rights. — Grants by dig- 
gers' committees.— Certificate of 
bezitrecht for water-right. — Sec. 48 
(b) of Law No. 18 of 1892.— Sec. 48 (b) 
of Law No. 10 of 1891 enacted that: "If 
before the taking effect of this amended law, 
water-rights have been granted by diggers' 
committees whose regulations were not ap- 
proved of by the Government, this fact alone 
shall be no reason for cancellation or non- 
confirmation of these rights ; but parties in- 
terested in such water-rights, as well as holders 
of water-rights which were not yet confirmed 
by the Head of the Mining Department, shall 
be obliged within six months after taking 
effect of this amended law to make appli- 
cation for a certificate of bezitrecht for 
such water-right, in accordance with sec. 
30 (b) or for confirmation by the Head of 
the Mining Department in the manner here- 
inafter described." Sec. 48 (6) of Law No. 18 
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of 1892 re-enacted the same thing. It was 
held that sec. 48 (b) of the Gold Law of 1892 
gave a further term of six months after the 
lapse of the term granted by sec. 48 (b) of Law 
No. 10 of 1891.— Lindum G. M. Co. v. The 
Sexagon Syndicate , decided on the 13th April, 
1895, coram Kotz6, C.J., and Jorissen, J., 
Ameshoff, J., dissentieate, unreported (B. 
108). 

69. Reservation of ground.- Subse- 
quent grant of water-right. —Sec. 30 
of Law No. 10 of 1887.— Deposit of 
tailings. — Sec. 47 of Law No. 8 of 

1885. — The farm Zandrivier (Zoutpansberg) 
was proclaimed a puhlic gold-field on 6th Octo- 
ber, 1887, but a portion of the farm containing 
the dwelling-house and lands of the plaintiff 
was reserved. The plaintiff obtained his water 
supply from a " spruit" running through the 
farm. The defendant company secured a 
water-right higher up on the same " spruit." 
The plaintiff instituted an action against the 
defendant company for a declaration of rights 
to have it declared that the company was not 
entitled to take water from the "spruit" for 
its battery. He also sought a perpetual in- 
terdict against the company, preventing it 
from using the water and from allowing its 
tailings from running into the "spruit" and 
thence into his dam, maintaining that owing 
to the reservation of his dwelling and lands 
no water-right could be granted under the 
Gold Law so as to affect his rights. It was 
held by the full Court (de Korte, Ameshoff 
and Morice, J.J.) that under sec. 30 of Law 
No. 10 of 1887 the water-right was rightly 
granted to the company although it affected 
the rights of the plaintiff. Held, further, that 
sec. 47 of Law No. 8 of 1885 must be inter- 
preted strictly, and does not permit the filling 
up of furrows or other water-courses with tail- 
ings. An interdict was accordingly granted 
restraining the company from allowing its 
tailings to run into the "spruit," and it was 
further ordered to remove such tailings as had 
run into it and to pay the plaintiff £200 as 
compensation. — J. J. Mare v. Mount Mare 
G. M. Co., Ltd., decided on the 2nd February, 
1892, unreported (B. 106). 

70. Lapsingof claims. — Claimholder, 
rights to get back claims.— Sec. 89 of 
Law No. 19 of 1895.— Computation of 
time. — In June, 1895, the plaintiffs pegged 
certain eighteen claims called the Sheba 
Princess block, and their licences were re- 
newed. The owners of the adjoining ground, 
the Southern Cross and Gleniffer blocks, dis- 
puted the correctness of the plaintiffs' beacons, 
and consequently the Mining Commissioner 
of Barberton held an inquiry and decided on 
the 22nd July, 1896, that the plaintiffs should 
move their beacons, as they were in his opinion 
trespassing to some extent on the said adjoin- 
ing ground, and should tile an amended sketch 
of their claims. . . . The plaintiffs refused to 
comply with this ord t, as they considered 
they would prejudice their rights if they did 


so. They were consequently fined by the Min- 
ing Commissioner under sec. 83 of Law No. 19 
of 1895. The plaintiffs' licences were renew- 
able on the 18th July, 1896, and they tendered 
licence-money on the 31st July, thus within 
the fourteen days' grace allowed by law. The 
Mining Commissioner refused to renew their 
licences for the entire block of claims, as in 
his opinion a portion was in lawful possession 
of the owners of the Southern Cross and 
Gleniffer properties (vide sec. 86 of Law No. 19 
of 1895) ; but on the 3rd August he expressed 
his willingness to renew the licences for those 
claims which were not in dispute, provided 
the plaintiffs filed an amended sketcn. This 
they refused to do, but instituted an action 
against the owners of the adjoining ground 
for a declaration of rights. This action was 
settled, the said owners agreeing to pay the 
plaintiffs £560 for the ground in dispute. 
Thereupon on the 28th October, 1896, the 
plaintiffs offered to file a sketch of the claims 
and tendered licence-money again. The Mining 
Commissioner refused to renew their licences 
on the ground that they had then forfeited 
their rights, and on the same day a notice 
appeared in the Staatscourant to the effect 
that the claims would be sold by public auction 
on the 11th November, 1896, as lapsed claims. 
The plaintiffs obtained an interdict restraining 
the sale of the claims pending this action for 
a declaration that they were entitled to a 
renewal of their licences. The Court held 
that the plaintiffs had not forfeited their right 
to a renewal of licences for the claims ; that 
even if sec. 89 of Law No. 19 of 1895 re sale of 
lapsed claims were applicable in this case, 
which was not clear, the three months during 
which the plaintiffs could get back their claims 
ought to oe considered as running from the 
31st July, the date of tender, and therefore as 
not ending until the 3lst October ; that, con- 
sequently, when the plaintiffs tendered an 
amended sketch and licence-money on the 
28th October the three months had not lapsed, 
and the Mining Commissioner ought to nave 
renewed their licences. Judgment was there- 
fore given for the plaintiffs with costs. — 
Wiggins and Wilson v. Joubert, N.O., and 
the Alining Commissioner of Barberton, de- 
cided on the 19th February, 1897, coram 
Kotze, C.J., and Jorissen and Morice, J.J., 
not reported (B. 74). 

71. Lessee's right to grant vergun- 
ningen.- Sees. 8 and 10 of the Gold 
Law of 1894.— Rights of owner.— The 
Madeline G. M. Company was the lessee of 
the mineral rights on the farm Luipaardsvlei, 
of which du Toit was the owner. In Novem- 
ber, 1894, the company granted schrifteliike 
vergunningen (written permission) to Barclay 
to prospect and peg off sixty claims on the 
farm. Barclay thereupon took out the neces- 
sary licences and pegged fifty-nine claims. In 
August, 1895, the responsible clerk of Doorn- 
kop refused to renew the vergnnning licence 
on the ground that it did not appear that the 
company, being merely the lessee of thp 
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mineral rights, had any right to grant vcrgun- 
ningen. Thereupon clu Toit wrote to Turner, 
the manager of the company, on the 11th 
September, acknowledging that the company 
had the right, by virtue oi the lease, to grant 
vergunninge?i, and this he afterwards confirmed 
by notarial deed on the 3rd October, 1895. In 
the meantime the farm was proclaimed on 
the 2nd September. On the 4th September 
Turner, q.q. Barclay, applied for licences to 

{>eg oft* the claims, but, licences being refused, 
le pegged the claims without them. On the 
18tn September the plaintiff applied for 
licences, which were refused him also. He 
thereupon pegged the ground without licences. 
On the 5th November the responsible clerk, 
in consequence of the notarial deed of the 
3rd October, renewed Barclay's arrear ver- 
gnnning licences, and issued ordinary pro- 
specting licences to take their place from the 
date of proclamation. The plaintiff instituted 
an action to compel the responsible clerk to 
issue licences to him for the claims, and relied 
mainly on proving the invalidity of the ver- 
gunninqen granted by the company to Bar- 
clay. Barclay obtained leave to intervene as 
co-defendant. Kotze, C.J., after stating the 
facts, said that there could be no doubt that 
under the circumstances the vergunningen 
granted to Barclay were perfectly valid, and 
continued as follows: "Mr. Wessels for the 
plaintiff contended, however, that sec. 10 of 
Law No. 14 of 1894 must be read together 
with sec. 8, which requires that the owner 
should give the vergunning in writing, and he 
further maintained that vergunning claims in 
sec. 10 meant the same thing as vergunning 
in sec. 8. Consequently he wished the Court 
to hold that as the right to grant vergunning 
claims had not been given by the owner in 
writing before the 2nd September, the date of 
proclamation, the ground was open ground 
and could be pegged off by the plaintift. The 
words schriftelijke vergunning in sec. 8 ap- 
parently mean the written permission of the 
owner to prospect on his farm, i.e. to endea- 
vour to find gold. It is a provision inserted 
for the protection of the owner of a farm, and 
does not necessarily mean the same thing as 
vergunning claim in the last portion of sec. 10 
of Law No. 14 of 1894, which section says 
nothing about writing. The owner could 
give one person written permission to pro- 
spect and pay him for so doing, and on his 
discovery of payable gold and before the pro- 
clamation of his farm ne could give vergunning 
claims to persons other than the prospector. 
In the present case, however, Barclay was 
both the prospector and the holder of the ver- 
gunning claims. Both the law and the equity 
of the case are in favour of the defendant. 
There must be judgment for the defendant 
with costs. " Jorissen, J. , concurred fully with 
Kotz6, C.J. Morice, J., concurred with the 
judgment, but refrained from expressing 
opinion on sees. 8 and 10 of the Law.— 
Andreka v. Barclay and the Responsible Clerk 
of Doornkop, decided on the 11th June, 1897, 
unreported (B. 105). 


72. Lapsed claims.— Open ground. 
—Notice by Government.— Law No. 
18 of 1892, sec. 61 (b).— In August, 1894, 
certain claims on the farm Middelvlei, district 
of Heidelberg, lapsed to the Government under 
sec. 61 (b) of Law No. 18 of 1892. On the 
19th December, 1894, they were put up to 
auction, but not sold. On the 24th January, 
1895, the plaintiff pegged off these claims, 
maintaining that the ground was open. Re- 
newal of the licences was refused by the 
Mining Commissioner on the 23rd February, 
1895, because the ground was not open. On 
the 7th March, 1 895, a notice that the ground 
was open was posted at the office of the 
Mining Commissioner. The defendants pegged 
the ground on the same or following day under 
licences. The plaintiff instituted action for a 
declaration of rights. The Court gave judg- 
ment for the defendants on the ground that 
the ground did not ipso jure become open 
immediately or even on the lapse of a rea- 
sonable time after it was proved to be unsale- 
able, but as it belonged to the Government it 
was necessary that the latter should notify 
that it was open or treat it as such before 
any one could peg. {Vide sec. 87 of Law 
No. 18 of 1892.) — Baumannv. Robinson Exten- 
sion Syndicate and Leyds y N.O., decided on 
11th July, 1896, coram Ameshoff, Morice 
and Gregorowski, J.J., not reported (B. 72). 

73. Issue of stand licences refused. 
— Surveyed township. — The plaintiff 
applied to the Mining Commissioner of Johan- 
nesburg for four stand licences for unoccu- 
pied ground between the railway line and 
Hancock Street in Johannesburg. The Min- 
ing Commissioner refused to issue the licences 
on the ground that the gronnd in question 
was situated in a properly surveyed township. 
Hancock Street and Noord Street originally 
formed one street, viz., Noord Street, but 
after the railway line was made the portion 
to the north of the railway line was called 
Hancock Street, and that to the south Noord 
Street. In an action against the Mining Com- 
missioner the Court (Esser, J., dissentiente) 
held, on the authority of Bain v. Mining Com- 
missioner of Johannesburg, that the Mining 
Commissioner was justified in refusing the 
licences. — Chicken v. Mining Commissioner of 
Johannesburg, decided on 9th September, 1898, 
coram Gregorowski, C.J., and Morice and 
Esser, J.J. (5 Off. Rep. pt. 3 ; B. 100). 

74. Water-rights.— Peggable ground. 
—Mijnpacht.— Lapsing of mijnpacht. 

— On 6th September, 1897, the plaintiff pegged 
fifty-four claims on certain ground on the farm 
Paardekraal, which was at the time held by the 
predecessor in title of the defendant company 
as two water-rights, and afterwards instituted 
action against the defendant to have it declared 
that he was entitled to the claims pegged. It 
appeared that the above-mentioned water- 
rignts had been granted in 1886 and 1887, and 
that certificates of bezitrecht had been granted 
for them on 25th July, 1894. The plaintiff 
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maintained that these water-rights were origin- 
ally attached to mijnpacht 151, and that the 
said mijnpacht had lapsed on 15th October, 
1896, and that consequently the water-rights 
had lapsed also, and tnat the ground had thus 
become open and peggable. Mijnpacht 151 
was originally grantedin 1886 for five years, 
ending on 15th October, 1891. As there was 
some doubt as to whether the mijnpacht 
could be renewed again considerable delay 
was caused, and the mijnpacht was not re- 
newed again till 10th June, 1898, when a 
renewal for twenty years, dating from 15th 
October, 1896, was granted. The defendant 
company denied that the water-rights were 
attached to mijnpacht 151, and maintained 
that they had never lapsed. Neither the 
grants of the water-rights nor the certificates 
of bezitrecht made any mention of the claims 
or mijnpacht, and the Court expressed a strong 
opinion that such documents should give full 
particulars of the title, and that it should not 
oe necessary to bring evidence aliunde to show 
what the water- rights were attached to. After 
hearing the evidence the Court held that it 
had not been proved that the water-rights 
were attached to mijnpacht 151 or that they 
had lapsed, and gave absolution from the 
instance with costs. — Cohen v. Consolidated 
Main Reef Mines and Estate, Ltd. , decided on 
30th September, 1898, coram Gregorowski, 
C.J., and Morice and Kock, J.J. (5 O.R. ; B. 
110). 

75. Cession of mineral rights. — 
Notarially drawn. — Sec. 14 of Law 
No. 7 of 1883.-V.R.R of the 12th 
August, 1886, art. 1422. — Excep- 
tion. — The plaintiff entered into a verbal 
contract with the first defendant whereby 
he obtained the right to prospect for 
gold, &c, on a certain farm for twelve 
months, and the further right to purchase 
the farm for £12,000 during the saia period. 
The first defendant shortly afterwards sold 
and transferred the farm to the second de- 
fendant Noyce, who had knowledge of the 
above-mentioned contract. The plaintiff sued 
for fulfilment of the contract and cancellation 
of the transfer to Noyce. The defendants 
excepted that the contract was ab initio void, 
as it was not notarially drawn in accordance 
with the provisions of sec. 14 of Law No. 7 of 
1883 as amended by Volksraad Resolution of 
12th August, 1886, art. 1422. The exception 
was dismissed on the ground that there was 
no cession of rights to minerals, and that 
therefore the said Law and Volksraad Resolu- 
tion did not apply. — Pearce v. Olivier and 
Others and Noyce (3 S.A.R. 79). 

76. Cession of minerals. -- Notarial 
contract. — Interpretation of con- 
tract— V.R.R. of 12th August, 1886, 
art. 1422. — The plaintiffs, who were the 
owners of the farm Oudedorp and who claimed 
to have a servitude of free grazing and of 
cutting wood on the farm Welgegund, entered 
into an agreement with the defendant, the 


owner of the farm Welgegund, one of tin 
clauses of which agreement reads as follows : 
"The owners of and parties interested in the 
farm Welgegund have agreed that all rights, 
profits and privileges arising out of the mineral 
rights on the said farm shall be divided be- 
tween them as follows," &c. The plaintiffs 
sued the defendant to execute the said agree- 
ment notarially. The defendant pleaded that 
the plaintiffs could not sue on the said agree- 
ment because it was not notarial, as required 
by the Volksraad Resolution of 12th August, 
1886, which provided that all agreements with 
regard to the cession of mineral rights shall 
be ab initio null and void uidess notarially 
executed. Held, per Kotze, C.J. : (1) That the 
literal interpretation of the afore-mentioned 
clause of the agreement removed the agree- 
ment from the operation of the Volksraad 
Resolution ; (2) that the circumstances of the 
case showed that in the above-mentioned clause 
no grant of mineral rights, but only a division of 
the privileges and proceeds thereof, was in the 
contemplation of the parties ; (3) that even if 
the said clause fell within the terms of the 
Volksraad Resolution, still the defendant could 
not be heard when he attempted to make use 
of that Resolution to the detriment of the 
plaintiffs, for this would be equivalent to a 
fraud on them. Per de Korte, J. : That 
judgment should be in favour of the plaintiffs 
on the ground mentioned above. Per Esselen, 
J. (dissentiente) : That the clause fell within 
the Volksraad Resolution, and that therefore 
judgment should be for the defendant. — Stet/n 
ana Others v. Bezuidenhout (3 S.A.R. 146). 

77. Licence.— Misdescription.— Iden- 
tity. — A mere incorrect description in the 
licence for a claim held and worked by the 
defendant held not to entitle the plaintiff' to 
peg: off' the said claim as there was clear proof 
of its identity. — Cohen v. Johannesburg Pioneer 
G. M. Co., 15th November, 1889 (3 8. A.R. 86). 

78. Jumping of claims.— Witnesses 
to powers.— Irregular.— Where the licen- 
ces upon certain claims were overdue and un- 
paid, and the claims were pegged by jumpers 
under the powers of attorney, one of which 
was attested by witnesses who did not see the 
parties who issued the powers actually sign, 
and the other was proved to have been forged, 
the Court held that the licences issued upon 
such powers to the junipers were null and 
void, and that a tender of the overdue moneys 
by the original claimholders subsequent to tne 
jumping was good and ought to have been 
accepted. — Nigel G. M. Co. v. Croft and 
Others (3 S. A.R. 161). 

79. Special registration of claims.— 

Effect of. — Special registration under Gold 
Law confer*- a. prima facie title merely. The 
onus of proving a better title lies on those who 
attack such title. — National G. M. Co. Ltd., 
v. South National G. M. Co., and Others 
S.A.R. 111). 
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80. Application for bezitrecht.— 
Proof of ownership. — In the ca*e of 
Doyle and Others v. Leyds, N.O., and the 
Rand Exploring Syndicate (3 O.K. 22) judg- 
ment was given for the plaintiffs entitling 
them to four claims on that portion of Turf- 
fontein known as Schweizer's Township, but 
no definite claims were specified. After judg- 
ment the plaintiffs in that case obtaiued a 
renewal of licences for four claims on the 
afore-mentioned ground, and transferred their 

ights to the Stanley Developing Syndicate. 
This syndicate thereupon applied for a certifi- 
cate of bezitrecht, and their application was 
opposed by the Rand Exploring Syndicate on 
the ground that the four claims for which 
bezitrecht was asked were in its possession. 
Thereupon the Stanley Developing Syndicate 
instituted an action for the declaration of 
rights. The Court gave absolution from the 
instance because the plaintiff syndicate did 
not succeed in proving any title to the par- 
ticular four claims sued for. — Stanley Develop- 
ing Syndicate v. Rand Exploring Syndicate 
and Leyds, N.O., decided on the 18th Feb- 
ruary, 1897, coram Kotze, C.J., and Ameshoff 
and Morice, J.J., not reported (B. 59). 

81. Buying gold without a licence.— 
Contravention of sec. 146 of Law No. 
21 of 1896. — Hildebrand, the same man who 
was indicted for the contravention of sec. 146 
of the Gold Law and acquitted, was indicted 
in the Johannesburg Circuit Court on the 26th 
April, 1897, for contravention of sec. 145 of 
Law No. 21 of 1896, in that he had on six 
different occasions bought gold amalgam from 
a certain Barry, battery manager of the City 
and Suburban G. M. Co., without a licence. 
The accused was found "guilty and sentenced 
to a fine of £100 or six months' imprisonment 
with hard labour. — The State v. Hildebrand, 
not reported (B. 104). Vide supra (37). 

82. Government grant for cultiva- 
tion on proclaimed area. — Sec. 60, 
sub-sec. 4, of Law No. 18 of 1892.— 
Subsequent pegging. — Proof ' that 
ground is gold-bearing —The defendant 
and twelve others were each entitled to an 
undivided one- thirteenth share of the farm 
Rooikop, Boksburg Goldfields. On tin 23rd 
February, 1893, the defendant applied to the 
Government for a grant of a portion of one- 
thirteenth share or the said farm, he being 
empowered by the other twelve joint holders 
to make the application. The Government 
granted the portion ' applied for under sec. 60, 
sub-sec. 4, of Law No. 18 of 1892, for the pur- 
pose of cultivation. A notice to this enect 
was published in the Staatscourant of the 5th 
April, 1893. The defendant fenced in the 
ground granted to him and planted trees. 
On the 5th September, 1895, the plaintiff 
pegged forty claims on the above-mentioned 
ground, but the Mining Commissioner refused 
to renew the licences in October. In an action 
instituted by the plaintiff' for declaration of 
tights as to the claims, the Court held that 


the Government had the power to grant the 
ground in question to the defendant, and that 
the plaintiff had no right to peg it off, he not 
having shown that it was gold-bearing. — 
Cooper v. van der W&sthuizen, 11th November, 
1896 (B. 90). 

83. Annexures to summons.— Dia- 
gram of claims. — In an action for renewal 
of licences for certain claims the defendant 
excepted to the summons on the ground that 
the diagram attached to it was vague and 
did not indicate the exact position of the 
claims. It was held that it was not necessary 
to attach a diagram to the summons at all, 
but even if it were necessary the diagram 
attached was sufficiently clear. — Dojfle v. 
Leyds, N.O., and the Rand Exploring Syn- 
dicate ; and Nonpareil Syndicate v. Leyds, 
N.O., and the Rand Exploring Syndicate, 
6th August, 1895 (B. 96). 

84. Proof of improper pegging of 
claims.— Power of claim-inspector.— 

In February, 1893, certain claims were pegged 
off by Penny, but allowed to lapse to the 
Government. On the 29th January, 1895, 
they were pegged off by the plaintiff. On the 
20th February, 1895, they were put up to 
auction by the Government and sold to the 
defendant. The plaintiff maintained in an 
action for declaration of rights that the claims 
had not been properly pegged according to 
law in 1893, and that therefore the. ground nad 
never lapsed to Government, but had remained 
open ground. He further maintained that 
even if the ground had been properly pegged 
and had subsequently lapsed to the Govern- 
ment, the Mining Commissioner was not 
bound under sec. 61 (6) of Law No. 18 of 1892 
to sell the claims, but could allow the ground 
to be pegged, and that as a fact the claim- 
inspector had on behalf of the Mining Com- 
missioner allowed him to peg the ground on 
the 29th January, 1895. The Court held that 
the plaintiff had failed to prove that the claims 
were not properly pegged in February, 1893, 
and further, that even if the claim -inspector 
did allow him to peg in January, 1895, which 
was not proved, that official could not bind 
the Mining Commissioner by his unauthorised 
act. Absolution from the instance was there- 
fore granted with costs. — Percy D. Dyer v. 
Goldreich and Others, 30th July, 1897 (B. 75). 

85. Pegging without licences.— Sub- 
sequent pegging with licences.— On 

the 25th September, 1895, Rantenbach pegged 
fifteen claims on the farm Turffontein without 
licences. He then applied for licences, but 
the Mining Commissioner refused to issue 
them, whereupon he instituted an action 
against the Mining Commissioner and the 
Goldfields Deep, Ltd. Judgment was given 
on the 27th April, and he was declared 
entitled to the ground in dispute for the 
purpose of pegging it, and the Mining Com- 
missioner was ordered to issue licences to him. 
On the 30th April, 1896, licences were issued 
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to him, and he again pegged the ground. In 
the meantime McWilliams had, on the 30th 
January, 1897, applied for and obtained sixty- 
six licences and pegged sixty-six claims, in- 
cluding the fifteen claims in dispute. The 
Mining Commissioner refused to renew the 
licences for these fifteen claims, whereupon 
McWiUiams decided to institute an action 
against the Mining Commissioner and Rau ten - 
bach for a declaration of rights, and applied 
for an interdict to restrain the alienation of 
the said claims pending action. It was held 
that the mere fact that there was an action 
pending between Kautenbach and the Mining 
Commissioner at the time McWiUiams pegged 
did not close the ground, and did not prevent 
him from pegging, and that as he had pegged 
the ground under the licences while it was 
still open he had established a prima facie 
title to it. An interdict was therefore granted 
against Kautenbach and the Mining Com- 
missioner restraining the alienation of the 
claims pending action to be instituted within 
fourteen days by McWiUiams for a declaration 
of rights. Costs to be costs in the cause. — 
MvWillianis v. The Mininq Commissioner of 
Johannesburg and Others, decided on the 6th 
July, 1897, coram Esser, J., in camera [fi. 95). 

86. Sec. 5 of Law No. 17 of 1895 — 
Law No. 14 of 1897.— Preferent riffht 
of owner of coal claims to take out 
licences to hold claims under the 
Gold Law.— Vested rights.— The plain- 
tiffs held certain eighty claims on Benoni as 
coal claims under Law No. 17 of 1895. Sec. 
5 of this Law provided that should gold be 
discovered on coal claims the owner of the 
coal claims would have the preference during 
three months from such discovery in obtaining 
licences to hold such claims under the Gold 
Law. This Law was repealed by Law No. 14 
of 1897. In October, 1898, the defendants 
being of opinion that a certain gold reef ran 
through the above claims, obtained prospect- 
ing licences under the Gold Law and pegged 
oft the ground for themselves, relying on sec. 
5 of Law No. 14 of 1897, which provides as 
follows : " One or more claims pegged oft' 
under this Law on proclaimed Government 
ground may at any time be pegged oft' and 
worked by another person for precious metals 
under the provisions of the Gold Law." The 
plaintiffs maintained that they were entitled 
to a preferent right to take out prospecting 
licences under the Gold Law in accordance 
with sec. 5 of Law No. 17 of 1895, and insti- 
tuted action for a declaration of rights. It 
was decided by the majority of the Court 
(Morice, J., dissent ientc) that the preferent 
right provided for by sec. 5 of Law No. 17 
of 1895 must be looked upon as a vested right 
acquired by the plaintiffs, and that as Law 
No. 14 of 1897 had no retrospective effect it 
would not deprive the plaintiffs of such vested 
right. Morice, J. {dissentiente), held that as 
no gold had been found on the claims during 
the time that Law No. 17 of 1895 was in force, 
the plaintiffs could not be considered to have 


acquired any vested right to the preference 
claimed, and that therefore when the said 
Law was repealed the preferent right therein 
mentioned lapsed. — Nel and Henry v. Scholtz 
and Others, aecided on 26th June, 1899, coram 
Gregorowski, C.J., and Morice and Esser, J.J. 
(B. 61). 

87. Pegging without licences. —Right 
of subsequent pegger with licences. 
—Acquiescence or first pegger.— Es- 
toppel.— In March and April, 1894, Tandy 
applied to the Mining Commissioner of Johan- 
nesburg for licences to peg certain claints 
on a portion of Turffontein. Licences being 
refused, he pegged the ground without them. 
He took no steps to compel the Mining Com- 
missioner to issue licences to him. Subse- 
quently Chambers pegged the ground, and by 
judgment of the Court in the case of Chambers 
v. Robinson Deej), Ltd., in January, 1896, the 
Mining Commissioner was ordered to issue 
licences to him. The Robinson Deep, Ltd., 
obtained cession from Tandy of his alleged 
rights to the ground and then instituted this 
action against the Mining Commissioner and 
Wagner and Koster, who had obtained cession 
from Chambers. Held, that as Tandy had 
taken no steps to obtain a mandamus against 
the Mining Commissioner he had acquiesced 
in his refusal to issue licences and had thereby 
abandoned his rights to the claims, and that 
the plaintiff, having no better right than Tandy, 
could not succeed. — Robinson Deep, Ltd., v. 
Wagner and Koster, decided on 19th June, 
1897, coram Kotze, C.J., and Ameshoff and 
Gregorowski, J.J. (14 C.L.J. 216; B. 60). 

88 Sec. 86 of Law No, 21 of 1896.- 
Lapsing of claims.— Sale by Govern- 
ment within fourteen days from date 
of notice.— Directory not peremptory 

provision. —A certain Edgar Waugh was in 
April, 1897, the owner of certain seventy-eight 
claims on Roodepoort. On 6th April these claims 
lapsed to the Government through non-payment 
of licence-moneys. They were not given back 
to Waugh during the three following months. 
On 21st July they were advertised to be sold 
by public auction' fourteen days at least from 
that date. On 4th August they were sold to 
Carl Exner, acting on behalf of the plaintiffs, 
who paid licence-money for them during August 
and September. On 27th J\\\y Waugh wrote 
to the responsible clerk at Florida asking that 
the claims might be given back to him. This 
letter did not reach the head of the Mining 
Department till 5th August, the day after the 
sale. In October the responsible clerk refused 
to renew the plaintiffs' licences, and on 17th 
November the claims were, on the instructions 
of the Head of the Mining Department, given 
back to Waugh, who on 17th December trans- 
ferred thsm to Cullinan and others. Thereupon 
the plaintiffs instituted an action to compel the 
responsible clerk to renew their licences. The 
defendants contended that according to sec. 86 
of Law No. 21 of 1896 Waugh was entitled to get 
back the claims on 27th July, and that they 
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had therefore heen illegally sold to Exner on 
4th August, especially as fourteen clear days 
had not elapsed between the date of notice 
and the date of sale. The Court held that as 
the claims had not been given back to Waugh 
before the sale, Exner had obtained a good 
title by purchase on 4th August ; that even if 
the letter of 27th July had reached the Head 
of the Mining Department before 4th August 
Waugh could not nave compelled that official 
to give the claims back to him after the sale, 
although he might have sued him for damages ; 
that the provision of the Gold Law (sec. 86), 
that at least fourteen days' notice of sale must 
be given was only directory, and not peremp- 
tory, and therefore even if the sale was held 
before the expiration of fourteen clear days it 
would not be invalidated, although anybody 
suffering damage in consequence thereof might 
have an action for damages against the Head 
of the Mining Department. The Court there- 
fore held that the Head of the Mining Depart- 
ment had acted wrongly in ordering the claims 
to be given back to Waugh, and ordered the 
responsible clerk to renew the plaintiffs' licen- 
ces. — Roodepoort Extension Venture Syndicate 
v. Dr. Leyas, N.O., Mare, N.O., and Cullinan 
and Others, decided on 10th August, 1898, 
coram, Gregorowski, C.J., and Esser and van 
Leeuwen, J. J. (5 O.R. pt. 3 ; B. 76). 

89. Mijnpacht.— Reserved ground.— 
Non-observance of regulations. — 
Omission to file diagram. — Ground 
not surveyed. — The plaintiff sued for a 
declaration of rights re certain claims pegged 
by him on ground in possession of the de- 
fendant company, maintaining that the said 
ground had never been reserved and was ' 
therefore open. It appeared that the ground i 
had been reserved in the proclamation of the ] 
farm, and that the company had put up : 
beacons, although the ground had not been 
surveyed and a diagram thereof made and ; 
tiled till after the proclamation of the farm. 
The Court held that these irregularities were 
not sufficient to invalidate the reservation of j 
the ground, and that the principle laid down j 
in the cases of Roth well v. The New Eietfontein 
Estates Gold Mines, Ltd., and Leyds, N.O. ; 
Latham v. Leyds, N.O., and the Liquidators 
of the Klipriviersberg Estate and G. M. Co., 
lAd., was applicable. — Roth v. The Mining 
Commissioner of Johannesburg and the Salis- 
bury G. M. Co., decided on 3rd March, 1897, 
coram Kotze, C.J., and Ameshoff and Morice, 
J.J., unreported (B. 81). 

90. Sec. 146 of Law No. 19 of 1895. 
— Pegging claims belonging to third 
parties. — Malice. — On the 3rd and 4th 
February, 1897, Ignatius P. Ferreira and J. 
Pippin were indicted in the Circuit Court at 
Johannesburg for contravention of sec. 146 of 
Law No. 19 of 1895, in that they had on the 
26th September, 1896, on the farms Turf- 
fontein and Doornfontein, unlawfully and 
maliciously pegged 382 claims, the property 
of various persons and companies named. 


The jury found that there was no evidence 
of moedwilligheid (malice) as the accused 
were under tlie bond fide impression that the 
claims were not lawfully held, and therefore 
that the ground was peg^able. They there- 
fore acquitted the accused. — State v. Ferreira 
and Pippin, decided on the 3rd and 4th 
February, 1897, coram Morice, J., and a jury 
(B. 86). 

N.B. — The accused had about a month 
previously been tined £10 each for pegging 
claims without licences, under sec. 153 of 
Law No. 19 of 1895. 

91. Pegging between sunset and 
sunrise. — The plaintiff alleged that the 
defendant pegged off' certain claims between 
sunset and sunrise, and that he, believing the 
defendant to have no legal title, pegged off 
the claims on a subsequent date. The Court 
granted absolution from the instance. — Tinling 
v. Lang, decided on the 26th November, 1895, 
coram Ameshoff, Jorissen and Morice, J.J., 
unreported (B. 88). 

92. Grant of a water-right by the 
Diggers' Committee. — Owner's 

rights. — Application was made by Steyn, 
owner of a rami, to set aside a grant of a 
water-right on his farm by the Diggers' Com- 
mittee on the ground that it had been granted 
contrary to the Gold Law. The judge re- 
fused to decide the matter on affidavits, but, 
giving the owner the advantage of being re- 
garded as in possession, decided that the 
digger who had obtained the grant of the 
right from the Diggers' Committee must 
make good his right by action. — Steyn v. 
Johnson and the Diggers' Committee of the 
Witivatersrand Goldjields, 11th November, 
1887 (5 C.L.J. 15). 

93. Owner alone entitled to werf.-- 
V.R.R., 22nd September, 1897, appli- 
cable only to werven granted between 

1885 and 1891— On 1st November, 1889, 
P. A. Ras, then owner of the farm Turffbnteiii 
in the district of Heidelberg, leased a portion 
to Lewin Kosettenstein. The ground was 
then a proclaimed digging, and Kosettenstein 
obtained a lease "with all the owner's rights 
and claims thereto without any exception." 
The farm Turffontein was subsequently de- 
proclaimed. In March, 1890, Kosettenstein 
ceded a fourth interest in the lease to H. 
Tobiansky, and in December, 1897, he ceded 
a sixth interest to W. Miller and G. Miller. 
The Government afterwards published a no- 
tice that the farm Turffontein would be 
again proclaimed a public digging, where- 
upon lobiansky and W. and G. Miller, main- 
taining that they were entitled to the mineral 
rights on the leased ground, applied for and 
obtained a werf thereon in July, 1898, and 
then applied for a mijnpacht on tne said werf. 
Thereupon the Turffontein Estates, Ltd., 
owner of the farm, obtained interdict on 29th 
July, 1898, restraining the State Secretary 
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and Head of the Mining Department from 
granting a mijnpacht, and instituted action 
in August, 1898, for a declaration that it, and 
not the second defendants, was entitled to a 
werf on the farm Turffontein, and for an 
order setting aside the confirmed diagram of 
the werf and the werf itself which had been 
obtained by the second defendants, and de- 
claring that the second defendants were not 
entitled to a mijnpacht. The second defend- 
ants maintained that, according to the Volks- 
raad Resolution of the 22nd September, 1897, 
their title to the werf was indisputable. The 
Court held that the second defendants were 
entitled to the mineral rights on the ground 
leased, seeing that the lease gave the leasees 
all the owner's rights, but that they were not 
entitled to a werf which could be obtained 
only by the owner. It held, further, that the 
Volksraad Resolution of 22nd September, 1897, 
applied only to werven which had been granted 
between 1885 and 1891, and cancelled the werf 
which had been granted to the second defend- 
ants. It made no order as to costs except as 
to the costs of the interdict, which the second 
defendants were ordered to pay. — Turffontein 
Estates, Ltd., v. F. W. Reitz, N.O., W. and G. 
Miller, and H. Tobiansky, decided on the 8th 
October, 1898, coram Gregorowski, C.J., and 
van Leeuwen and Kock, J.J. (5 O.R. pt. 3; 
B. 114). 

94. Application for renewal of li- 
cences.— Tender of powers.— Means 
to be adopted when area is reopened 
to diggers.— Township on proclaimed 
area. — In 1889 a portion of the proclaimed 
farm Doornfontein was given to Fawcus by 
the Government for the purposes of a township, 
and notice given thereof in the Staatscoitrant. 
In November, 1891, the agreement between 
the Government and Fawcus was cancelled, 
and the cancellation duly notified in the 
Staatscoitrant of the 25th November, 1891. 
On the 27th November, 1891, the plaintiff 
pegged oft' certain claims on the above-men- 
tioned portion. In December, 1891, the 
Mining Commissioner refused to renew the 
licences for these claims. Held, in an action 
for damages for wrongful refusal, that the 
plaintiff was entitled to a renewal of his 
licences. Held, further, that when the Min- 
ing Commissioner definitely refuses to renew 
licences it is unnecessary to tender powers of 
attorney, &c. Held, further, that when a 
proclaimed area is closed by a proclamation 
or notice in the Staatscourant the same means 
{i.e. proclamations or notice in the Staats- 
courant) ought to be adopted when it is again 
thrown open to diggers. — van Diggelen v. 
Leyds, N.O., decided on the 13th April, 1895, 
coram de Korte, Jorissen and Morice, J.J. 
(B. 92). 

95. Plea.— Necessary allegation.— 
Sec. 19 of Law No. 19 of 1895— Lap- 
sing of claims to the Government.— 

Theplaintift* alleged that thedefendant had been 
in lawful possession of certain claims under 


the Gold Law. That he had omitted to renew 
the licences on the day due, in consequence of 
which the claims lapsed to the Government. 
That during the three following months the 
claims had not been given back to him, and 
that during the fourth month they had not 
been sold by public auction, in consequence of 
which they became open ground according to 
the Gold Law (19 of 1895), sec. 89. That 
thereupon the plaintiff pegged the claims 
according to the Law. That the defendant 
laid claim to them, and that therefore the 
plaintiff asked for a declaration of rights. 
The plaintiff mentioned all the different dates. 
The defendant alleged that the ground was 
not open ground when the plaintiff pegged, as 
he had pegged it before the plaintiff. He did 
not, however, mention the date of his pegging. 
The plaintiff therefore excepted that the date 
of the defendant's alleged pegging ought to 
have been mentioned. Held, that the excep- 
tion was good. If the defendant had simpfy 
pleaded a general denial, he would have been 
acting correctly. But having set up a title by 

{>egging in opposition to the plaintiff's title, 
le was bound to be as exact in stating the 
material facts on which he based his claim as 
the plaintiff was. — Waiggowski v. Wnrzburg, 
decided on the 4th November, 1896, coram 
Morice and Gregorowski, J.J. (B. 95). 

96. Proof of retapping of claims.— 

Open ground. — Thedefendant in the above 
case of Waiggowski v. Wurzburg then amended 
his plea, and alleged that he pegged off the 
ground on the lltn May, 1896. At the en- 
suing trial the plaintiff proved that the ground 
became open on the 9th May, and that he 
pegged it off on the 21st and 26th. He also 
proved that the only pegs which were on the 

f round at the time or his pegging were pegs 
earing the date of the 1st May, on wnich 
date the ground was not open. The defendant 
alleged that he pegged the ground on the 1st 
May, and then retapped his pegs on the 11th. 
The only corroborative evidence as to the re- 
tapping was that of the driver of the cart 
which took him out to the farm. The Court 
held that the onus of proving that the pegs 

Sut in on the 1st were retapped on the 11th 
lay rested on the defendant and that he had 
failed to prove this, and that therefore the 
plaintiff, having proved his pegging on the 
21st and 26th, was entitled to judgment with 
the costs. — Waiggowski v. Wurzburg, decided 
on the 26th November, 1896, coram Kotze, 
C.J., and Ameshoff and Gregorowski, J.J. 
(B. 95). 

97. Abandonment of tailings.— Es- 
toppel.— Tailings pegged as alluvial. 

— Where a gold mining company allowed its 
tailings for two years to flow beyond the limits 
of its claims, and took no steps to retain them, 
and the ground on to which they had been 
washed was afterwards pegged as alluvial by 
other persons, the Court held, in an action for 
a declaration of rights, that the tailings had 
been totally abandoned, and that the said 
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persons were consequently justified in pegging 
off the ground on which they were. — Sneba 
G. M. Co, v. Van tin, Mill bourne cfc Steer 
(3 S.A.R. 16). 

98. Stands. — Fixed property. — 
Coolie.— Law No. 3 of 1885, sec. 2, 

sub-sec. (b). — A stand leased for ninety-nine 
years is considered fixed property and can 
therefore not be held by a coolie. — Ex jmrte 
Montorio{4<O.R. 380). 

99. EJjectment from claim.— Lapsing 

of claim. — Where in a suit for ejectment 
from a certain claim it appeared that the 
licence under which the claim was held 
expired on the 26th April, and was not re- 
newed till the 27th April, the Court held that 
on the morning of the 27th April the ground 
was open, and as plaintiff had not proved that 
defendant came on the ground after he had 
renewed the licences, granted absolution from 
the instance. — Honiball v. Wright (3 S.A.R. 
29). 

100. Rule nisi. — Claims pegged 
under invalid powere.— Repegging of. 

—Identity.— Where, in pegging off claims, 
a certain number of them are pegged off under 
invalid powers of attorney, and a third person, 
hearing of this, pegs off afresh a number of 
such claims equal to the number of invalid 
powers, the Court will not grant such second 
pegger a rule nisi restraining the first pegger 
from alienating the claims pegged off afresh, 
on which the licence-moneys are bein^ regu- 
larly paid by the latter, pending an action for 
declaration of rights, unless he can show that 
the claims so repegged by him are the identical 
claims which were originally pegged off under 
the invalid powers. — A. J. Sylvester v. E. 
Jacobs (1 O.K. 164). 

101. Knowledge is contract.— Mala 

fides. — The farm Elan dsfontein was divided 
into two portions, viz., " S and J " and " G." 
The plaintiff's predecessor took out licences to 

1>eg claims on the S and J portion of the farm, 
>ut, not knowing exactly where the boundary 
line was, pegged the claims on the G portion. 
Licences were regularly paid on these claims, 
which were also duly amalgamated. Subse- 
quently Ballott became aware of the irregu- 
larity and pegged the claims knowing that 
they belonged to the plaintiff. The Court 
held that a person who, knowing better and 
being fully acquainted with the circumstances, 
disturbs another person in his possession of 
claims simply because of an informality or 
misdescription in the licences, cannot be 
allowed to take advantage of such informality 
or misdescription, where it appears that the 
person in possession has acted bond fide, and 
consequently awarded the claims to tlie plain- 
tiff. —£. Syndicate v. John Ballott G. M. Co. 
(4S.A.R. 4). 

102. Lease.— Mineral rights.— Verbal 
evidence. -Law No. 7 of 1883, sec. 


14.- V.R.R. of 12th August, 1886.- 
Law No. 21 of 1896, sec. 31.— A lease of 
ninety-nine years gives no right to minerals 
unless it is expressly stated therein. It is 
not permitted to bring verbal evidence to 
modify a written agreement. — Turffontein 
Estates, Ltd., v. de Villicrs (5 O.R., June). 

103. Mijnpacht. —Confirmed dia- 
gram. — Beacons. — Open ground. — 

The plaintiff pegged off a claim immediately 
to the south of the mijnpacht of the defendant 
company, as indicated by the beacons then 
erected on the ground. The confirmed diagram 
of the mijnpacht represented a larger piece of 
ground than that indicated by the beacons. 
Shortly after the said claim was pegged the 
defendant company shifted the beacons of the 
mijnpacht more to the south so as to cor- 
respond with the diagram, and by so doing 
tooK in the whole of the claim. In an action 
by the plaintiff to have the mijnpacht beacons 
moved back, it was held that the beacons 
actually put up before proclamation, and not 
the diagram, indicated the real situation of 
the mijnpacht, and that all ground outside 
such beacons was open and peggable, and the 
defendant was consequently ordered to move 
the beacons back to their original position. — 
Cathcart v. Main ReefG.M. Co. (3 S.A.R. 99). 

104. Farming lease. — Action for 
setting aside a mijnpacht brief.— The 

holder of an ordinary fanning lease has no 
right to minerals, and cannot prevent the 
owner of the farm taking out a mijnpacht 
brief, provided his (the lessee's) rights are not 
interfered with. The Government need not 
be made a party to an action for setting aside 
a mijnpacht brief. — du Preez db Co. v. Meyer 
and van der Walt (2 S.A.R. 149). 

105. Cession of mijnpacht rights.— 
Volksraad Resolution of the 12th 
August, 1886, art. 1422.— An underhand 
agreement Svhereby mijnpacht rights were 
ceded, and which contained a stipulation that 
it should afterwards be notarially drawn up, 
was declared by the Court to be a b initio void 
in consequence of the Volksraad Resolution of 
the 12th August, 1886, art. 1422.— McDonald 
v. Versfeld (2 S.A.R. 234). 

106. -Sec. 1 of Law No. 9 of 1897.- 
Boundaries of Johannesburg stand. 

— The Executive Council is, according to sec. 
1 of Law No. 9 of 1897, the proper power to 
revise the boundaries of the town of Johan- 
nesburg. The word "stand" occurring in 
this Law has reference not only to proclaimed 
ground. — (1) Het Doornfontein Saniteits Comite 
and Blood v. The Government and Toivn Council 
of Johannesburg ; (2) The Johannesburg Water- 
works Co. and the Johannesburg Estates Co. v. 
The Government and the Johannesburg Town 
Council (5 O.R., 1st March, 25th April). 

107. Trespass. — Claims pegged on 
ground claimed as mijnpacnt. — Reser- 
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vation of mound in proclamation.— 
Registered lessee. — where ground which 
had heen pegged off in claims was afterwards 
taken possession of as forming part of a 
mijnpacht which had been beaconed before 
proclamation, and the claim holders sued for 
ejectment and damages incurred by reason of 
trespass, there being no reservation of ground 
for mijnpacht in the proclamation and no 
mention of a mijnpacht in the title in the 
Reigstry of Deeds, and it not being proved 
that the mijnpacht had been beacon ea by a 
registered lessee, the Court held that there 
was no mijnpacht, and that the plaintiff claim- 
holders were entitled to eject the defendant 
and to receive compensation for damages suf- 
fered by reason of the trespass. — Jewel Gold 
Mining Co. v. Oosthuizen (3 S.A.R. 180). 

108. Unproclaimed land. — Vergrun- 
ningren to peg claims. — Bona fide 

prospectors. — Owners of unproclaimed 
lands entitled to grant bond fide prospectors 
vergunningen to peg out claims. Claims 
pegged out by bond fide prospectors holding 
prospecting licences before the proclamation 
under vergunning from the owners do not 
require to be repegged after the proclamation, 
but it is sufficient for the protection of the 
rights of such prospector - peggers against 
third persons for them to obtain licences for 
these claims after the proclamation, before 
they are pegged out by any one else. — 
J, Humphries v. The Mining Commissioner 
and Mine Inspector of Heidelberg and Syrnons 
and Lys (H. 32). 

109. Gold Law No. 8 of 1889, sec. 28. 
—Power of Mining' Commissioner.— 
How far limited. — A rule nisi calling 
upon the Mining Commissioner of Klerksdorp 
to show cause why he should not be ordered 
to issue licences for certain claims, situated 
on the proclaimed town lands of Klerksdorp, 
to the applicant on payment of the licence- 
moneys, confirmed by the Court on the ground 
that the Mining Commissioner had no power, 
under sec. 28 of the Gold Law, to reserve cer- 
tain portion of the said proclaimed town lands 
for stands in anticipation of the probable ex- 
tension of Klerksdorp. Nicholls v. Dr. W. J. 
Leyds, N.O., followed. — Carlis v. The Mining 
Commissioner of Klerksdorp (2 O.R. 307). 

110. Stand licence.— Gold Law No. 

21 of 1896. — The Mining Commissioner is 
not entitled to refuse a licence for a stand on 
ground which is known as a precious metal 
bearing area, unless it can be proved that the 
granting of such licence would interfere with 
the diggings. — The Mining Commissioner of 
Krugersdorp v. J. B. Robinson (4 O.R. 466). 

ill. Gold Law No. 18 of 1892, sees. 
61 fb) and 66.— Lapsed claims. -Sale 
of bewaarplaatsen. — Discretion of 
Mining Commissioner.— The Minister of 

Mines is not obliged under sec. 61 (6) of Law 
No, 18 of 1892 to sell lapsed claims, but can 


deal with them in his discretion. Where the 
Mining Commissioner on the 12th May, 1894, 
granted bewaarplaats licences to the van Ryn 
G. M. Estate, Ltd. , on lapsed claims and sold 
the claims on the 4th July» 1894, to the pre- 
decessor in title of Cooper, Held, that the 
company had better title than Cooper. — van 
Ryn G. M. Estate, Ltd., and- the Mining 
Commissioner of Boksburg v. Cooper (4 O. R. 
149). 

112. Lapsed claims.— Pegging.— Be- 
zitrecht.— Sec. 87 of Law No. 18 of 

1892.— Sec. 87 of Law No. 18 of 1892 $ives 
the Mining Commissioner the right to issue 
licences to peg lapsed claims which have 
proved unsaleable. Where a certificate of 
bezitrecht has been obtained, the Court will 
not question it unless the strongest grounds 
are brought forward. Per Kotze, C.J., and 
Jorissen, J. : A certificate of bezitrecht is 
indisputable unless fraud can be proved. — 
Wilson v. Consolidated Goldfields of South 
Africa, Ltd., van der Merwe, N.O., and 
Leyds, N.O. (4 O.R. 111). 

113. Werfe.— Volksraad Resolution. 
—Gold Law No. 19 of 1895, sees. 41 
and 55. — Where in an action for renewal of 
licences the defence was raised that the ground 
in question had been reserved as a werf, and, 
secondly, tliat plaintiff's pegging was null and 
void because by Volksraad Resolution all 
claims on the said ground should have been 
disposed of by lottery, it was held (per 
Ameshoff and Gregorowski, J.J., Esser, J., 
dissentiente) that as the word werf was not 
specially mentioned in the proclamation of 
the farm, no werf was reserved. Per Esser, 
J. : That as the proclamation reserved " mijn- 
pachts, places built upon, gardens, lands and 
water-courses in the vicinity thereof, &c," 
that werf must be presumed to have 
been included in the word "Ac," and so re- 
served. Further {per Ameshoff, J.), that the 
Volksraad Resolution had in his opinion no 
force of law, but that the Court was debarred 
from deciding the case on that ground. Per 
Gregorowski, J. : That the Volksraad Reso- 
lution had force of law, and that therefore 
the plaintiff had not the right to peg. Esser, 
J., did not give an opinion on this point. 
Absolution from the instance was therefore 
granted with the costs. — Skinner v. Wolmarans, 
A.O., and the South West Rand Mines, Ltd. 
(4 O.R. 298). 

114. Werfs. — Stands. — Sec. 21 of 
Law No. 14 of 1894.— Where in proclaim- 
ing a farm ground is not reserved as werf 
the fact that the Government considers such 
ground as werf, and has confirmed a diagram 
of the ground as such, is not sufficient to close 
the same as a public gold-field. Sec. 21 of 
Law No. 14 of 1894 is not applicable to stands 
surveyed as such by the owner of the ground 
on his own responsibility without any official 
acknowledgment thereof by the Government. 
— Rautenbach v. Gold Fields Deep, Ltd., and 
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the Mining Commissioner of Johannesburg, 
and Holm v. Gold Fields Deep, Ltd., and the 
Mining Commissioner of Johannesburg (4 O.K. 
190). 

115. Stand licences.— Discretion of 
Mining Commissioner. — Gold Law 
No. 19 of 1895, sees. 15, 96 and 97. 

— Homberger applied to the Mining Com- 
missioner of Johannesburg for two licences 
under sec. 97 of Law No. 19 of 1895 for stands 
on an unoceupied portion of the proclaimed 
stand township Johannesburg, on the pro- 
claimed farm Randieslaagte. The Mining 
Commissioner refused to issue the licences on 
the ground that the stands in question were 
situate in one of the best portions of Johannes- 
burg. Held, by the majority of the Court 
(Morice, J., dissentiente), in appeal from the 
judgment of Ameshoff, J., that as the Mining 
Commissioner had not succeeded in proving 
that the ground applied for was not suitable 
for stands as interfering with the diggings or 
as being ground known as bearing precious 
metal or precious stones, he was obliged to 
issue the licences. Further, that the discretion 
granted to the Mining Commissioner under 
the Gold Law must be exercised not arbitrarily, 
but in the interest of the public on the diggings. 
— Homberger v. The Mining Commissioner of 
Johannesburg (4 OR. 270). 

116. Instructions from the Govern- 
ment.— Gold Law No. 14 of 1894, sec. 

28. — Where the Government had issued in- 
structions to the Mining Commissioner of 
Johannesburg not to issue any further licences 
on the Government's portion oi the farmBraam- 
fontein, and the Mining Commissioner had 
published a notice to that effect in the Mining 
Argus of the 1st February, 1890, it was held 
that the Mining Commissioner was under the 
circumstances justified in refusing to issue 
licences to a certain George who applied on 
the 15th August, 1895, for 800 licences to peg 
off claims on the said ground. There is no 
difference between ground placed at the dis- 
posal of prospectors and ground proclaimed as a 
prospecting area, and claims can be pegged off 
on such ground in the usual manner. — George 
v. Leyds, N.O., and the Mining Commissioner 
of Johannesburg (4 O.R. 261). 

117. Bezitrecht. — Diagrams. —Dig- 
gers' committee regulations. — Sec. 
48 (a) of Law No. 10 of 1891— Irregu- 
larities. — The defendant company held 
certain water-rights according to diagrams 
drawn by surveyor P, which plans indicated 
the length of the water-rights along a stream 
without stating any breadth. The company 
applied for certificates of bezitrecht for said 
water-rights, and engaged surveyor C to draw 
diagrams showing both the length and the 
breadth of the water-rights. These new dia- 
grams of two of these water-rights, Nos. 166 
and 167, were filed after the certificates of 
bezitrecht had been "ranted, but prior to the 
lagging by the predecessors in title of the 


plaintiff. The predecessors in title of the 
plain tit!', alleging that such new diagrams 
represented much more ground than the 
original diagrams, and that there existed 
various other irregularities which rendered 
the company's title null and of no value, pegged 
off all the water-rights, and the plaintiff in- 
stituted this action for a declaration of rights. 
It was decided by the majority of the court 
(Morice, J., dissentiente) that as all irregulari- 
ties had been rectified before the pegging upon 
which the plaintiff based his claim, he could 
not succeed. — Hofmcyr v. Luipaardsvlei Estate 
and G. M. Co. (4 O.R. 454). 

118. Stand -township and dam. — 
Pegging same. — Powers of Mining 
Commissioner.— Sec. 28 of Law No. 

10 Of 1896.— On the 1st of July, 1893, the 
plaintiff pegged off as claims under prospecting 
licences the greater portion of the township oi 
Boksburg, including the Boksburg dam. The 
Mining Commissioner refused to renew the 
licences on the ground that it had been pro- 
hibited by him to prospect or dig on the 
ground in question (by virtue of sec. 28 of Law 
No. 10 of 1891, published on the 28th March, 
1892). Plaintiff instituted action for renewal 
of the licences. Held, that the Mining Com- 
missioner, who must be taken to have acted 
on the instructions from the Government, had 
rightly refused to renew licences for such 
ground as had been surveyed for stands, 
streets, roads or public squares. Held, further 
(Morice, J., dissentiente), that the Mining 
Commissioner had rightly refused to renew 
the licences for the dam as the same was 
essential to the health of the inhabitants of 
the township. — Weyland v. Mining Commis- 
sioner of Boksburg (4 O.R. 137). 


GOOD-FOR. 

1. Gambling.— Collection.— An action 

cannot be maintained on a good-for given in 
payment of money lost at playing cards. Nor 
can an agent, to whom the good-for is handed 
for collection merely, sue on it in his own 
name. — Lucas v. Reston (Kot. Tral. 45). 

2. Where a plaintiff described himself as 
Secretary to the Board of Executors, Potchef- 
stroorn, it was held that he could in his own 
name maintain an action on a good-for given 
him by the defendant. — Evans v. Watermeyer 
(Kot. Tral. 58). 
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GOVERNMENT. 

1. Has power to refuse a licence to Indians 
to carry on business in any place other than 
the location pointed out to them for occupa- 
tion. Vide Indian (1). 

2. Need not be made a party to an action 
for setting aside a (< mijnpacht brief." Vide 
Mijnpacht Brief (1). 

3. Powers of Government to adjudicate on 
forfeiture of rights. Vide Gold Law (30). 

4. Trees in Pretoria streets.— Gov- 
ernment's responsibility.— Damages. 
— Trees along the pavements of Pretoria 
streets are the property of the Government. 
Where a tree was, with the knowledge of the 
town engineer and town inspector unsafe, and 
no steps were taken to remove it, and the tree 
fell on the store of the plaintiff and partially 
destroyed the same, the Court granted £500 
damages against the Government. — Boukamp 
v. The Government (5 O.K., May). 


GRANT OP LAND, 
l. By Kafir chief— His powers to 

cancel. — Where a Kafir chief had granted a 
certain plot of land to W and afterwards 
granted the same plot to D, W remaining in 
possession, and D's estate sued for possession 
and title, the Court held that the chief with 
his council was sovereign within his own 
territory, and had the right to cancel a grant 
once made, and gave possession and title to 
D's estate. — Estate of Donis v. Leyds, N.O., 
and Weebcr (3 S.A.R. 206). 


GRONDWET. 

1. The grondwet is in the position of an 
ordinary law. Vide Volksraad (2). 

2. Criminallibel.-Law No. 1 1 of 1893, 
sec. 3.— Grondwet, sees. 12 and 19.— 
Trias politica— Urgent legislation.— 
Judiciary. —Penal provision.— Inter- 
pretation.— Per Kotze, C.J. : The sovereign 
power which resides in the people is entrusted 
by them in the grondwet to the Volksraad, 
the executive and the judiciary. The grond- 
wet is not a pact between the Government and 


the people, but a declaration by the people 
serving as the basis on which the State is 
founded. The Court is competent to inqnire 
whether a law has been passed in proper form 
or whether it has been duly promulgated, and 
whether it is in conflict with the grondwet. 
The Court is not competent to inquire into the 
internal value of a law or into the question of 
its urgent necessity, and whether it could not 
brook delay. Per Kotz6, C.J., and Ameshoft' 
and Jorissen, J.J. : The intention of the 
legislature must be gathered from the words 
actually used, not from the words which were 
intended to be but have not been used. Law 
No. 11 of 1893, sec. 3, re libel and defamation 
does not create a crime. — H. Hess v. The State 
(2 O.K. 112). 

3. The grondwet cannot be repealed 
tacitly or by inference by ordinary 
subsequent legislation. — Tom v. The 
State (3 O.K. 176). 

4. Grondwet, sees. 79 and 80.— Sec. 
3. sub-sec. 1, of Law No. 10 of 1894 — 
Force of an administrative regula- 
tion. — The State Attorney has no power to 
appoint officials; this power belongs exclu- 
sively to the State President under the grond- 
wet. The term "official " in sub-sec. 1 of sec. 
3 of Law No. 10 of 1894 refers to such persons 
as are appointed by the Government. A 
purely administrative regulation cannot alter 
the laws of the country. — Harrison v. The 
State (2 O.R. 246). 

5. Volksraad Resolution has no force of 
law under the grondwet. Vide Volksraad 
Resolution (8). 


HEIR. 

1. Lex hac edirtali. Vide Lex Hac Edic- 
TALI (1). 

2. Entering on inheritance under benefit of 
inventory. Vide Benefit of Inventory (1). 

3. Where exception was taken to an action 
by heirs on the ground that the executors of 
the estate should have instituted action, the 
Court dismissed the exception. Vide Excep- 
tion (17). 

4. Minor heirs, executor's liability. Vide 
Executor (8). 


5. Appointment of 
Vide Will (2). 


heir; interpretation. 
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HIGH TREASON. 

1. Gekioetste majesteit, XXXIH Articles, 
sec. 9 ; Law No. 19 of 1895. Vide Criminal 
Procedure (61). 


HIRE-PURCHASE. 

1. Goods in possession of lessee under hire- 
purchase system suhject to landlord's hypothec 
for rent. Vide Hypothec (2). 

2. Rights of purchaser.— Execution. 

—A purchaser under the hire-purchase system 
is entitled to have what he has Dough t returned 
to him, although it had come into possession 
of the original seller or owner through an 
arrest in execution levied on the property of 
third parties. — Susskind v. Trenieer, Cummings 
& Co. (3 S.A.R. 45). 

3. Hire-purchase system.— An agree- 
ment whereby anything is let at a fixed price 
per month, on condition that the article hired 
shall become the property of the hirer when a 
fixed amount shall have been so paid, consti- 
tutes a letting, not a sale. — Meister v. Perkins 
(4 0.R. 228). 

4. Vide Lease and Sale. 


HUSBAND AND WIFE. 

1. Wife appointed executrix. - 
Transfer of property. — Husband not 
having been heard oi for seventeen years, the 
wife was appointed curatrix to estate of her 
husband by order of court (vide Law No. 12 
of 1870). Before this order she had sold to 
her children certain portions of farms belonging 
to the joint estate of herself and her absent 
husband. The Court, at her request, ordered 
that transfer of the said portions be given by 
her to the said children. — In re Oosthuizen 
(Kot. Tral. 98). 

2. Alimony to wife refused. — Ali- 
mony to wife refused where she had ample 
means of her own, and the husband's income 
was limited.— Ex parte Weatherley, (Kot. Tral. 

3. Husband's property secured to wife by 
antenuptial contract. Vide Antenuptial 
Contract (l). 


4. Husband's creditors cannot claim wife's 
separate property. Vide Antenuptial Con- 
tract (2). 

5. Husband's creditors selling wife's property 
in execution. Vide Antenuptial Contract 

(3). 

6. Admissibility of evidence of husband 
against wife and vice versa. — Vide Evidence 
(11), (12). 

7. Action by married woman. — 

The general rule of Roman -Dutch law is that 
a married woman must, in law, proceed by, oi 
with, the assistance of her husband. Where, 
therefore, the plaintiff, a married woman, sued, 
as executrix of her first husband's estate, for 
money due to the estate, without the assistance 
of her second husband, Held, upon exception 
to the summons, that the exception was well 
taken. — van Eeden v. Kir stein (Rot. Tral. 182). 

8. A wife is competent to institute an action 
to have her husband declared of unsound mind. 
Vide Lunatic (3). 

9. Lex hac edictali. Vide Lex Hac Edic- 
tali (1). 

10. Arrest in execution, of movables secured 
to the wife by antenuptial contract not regis- 
tered in this State. Vide Antenuptial Con- 
tract (4). 

11. Husband ordered to deposit with Regis- 
trar of the Court a certain sum of money to 
cover wife's costs in separation proceedings 
against her by him. Viae SEPARATION (1). 

12. Execution stayed where wife 
claimed goods attached.— A wife claim- 
ing goods attached by the Sheriff in execution 
against her husband, to whom she is married 
withoutcommunity of property, is only entitled 
to stay of execution pending action by her for 
declaration of rights. — Davy v. Matthews (H. 
211). 

13. Antenuptial contract. — Mali- 
cious desertion.— Authority of Court 
to wife to alienate property.— A woman 
married by antenuptial contract, whose hus- 
band has maliciously deserted her, may be 
authorised by the Court to alienate or mortgage 
her fixed property, even if she has not specially 
reserved tnis right in the antenuptial contract. 
—Ex parteS. J. WesterdijJc (1 O.R. 286). 

14. Leave to sue in forma pauperis. 
—Means not available for an action.— 

The applicant applied to the Court for leave to 
sue her husband in forma pauperis in an action 
for divorce. At the time of the application the 
parties lived apart. It appeared that the ap- 
plicant was owner of a cart, a pair of horses 
and harness, worth £80, and also that she had 
a claim to an amount of £70 due to her upon 
the proceeds of the sale of land belonging to 
her. The Court held, that as the applicant 
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had no means of support for herself and two 
children, the said property could not be re- 
garded as means available for the purposes of 
an action, and therefore granted tlie applica- 
tion. — Jacobs v. Jacobs (1 O.R. 370). 

15. Vide Antenuptial Contract. 

16. Vide Divorce. 

17. Donatio inter virum et uxorem. 
— Cancellation of.— A gift between man 
and wife {donatio inter virum et uxorem) can 
during the marriage be cancelled by the party 
giving. — Amanda A. Brown (Schilling) v. 
Charles A. Brawn (4 O.R. 386). 

18. Liability after dissolution of 
marriage.— Doctor's fees.— A husband, 

even after dissolution of the marriage, is liable 
for the fees for services of a doctor called in 
by him to treat his wife, and can be sued for 
the whole amount due. — G. Schultz v. T. A. 
Preller (2 O.R. 156). 

19. Domicile of husband and wife. Vide 
Domicilium. 

20. Sec. 4 of Law No. 7 of 1883, re transfer 
duty. Vide Transfer Duty (5). 

21. Native marriage. — Onus pro- 
bandi.— Sec. 2 of Law No. 4 of 1885.— 

Where a native was called in a criminal case 
as a witness, and it appeared that the prisoner 
was and always had been his only wife, Held, 
that under sec. 2 of Law No. 4 of 1885 the 
Court was bound to recognise the relationship 
of man and wife between the witness and the 
prisoner, and that therefore the former was 
not competent to give evidence for or against 
the latter. Held, further, that as the Court 
could not presume in favour of immorality, 
the onus of proving that the prisoner was not 
the wife of witness, according to native law 
and custom, lay on the party impugning the 
relationship as recognised by Law No. 4 of 
1885, sec. 2. The Court expressed no opinion, 
although doubting whether under Law No. 4 
of 1885 the second or further wife would be 
recognised as uxor, seeing that sec. 2 of the 
Law only admits native law and custom in so 
far as not contrary to received notions of the 
civilised world. — In re the State v. Marroko 
(10 C.L.J. 245; H. 110); vide also Evidence 
(11), (12). 

22. Separation a mensa et thoro. Vide 
Separation a Mensa et Thoro. 

23. Custody of minor child in case 

of divorce. — The custody of the minor chil- 
dren in a case of divorce entrusted to the guilty 
party, the judge finding that this was in 
the interests of the children. — Alexander v. 
Alexander (H. 183). 

24. Custody of child ; vide also Child. 


HYPOTHEC. 

1. For rent on omnia illata et in- 
vecta. — The goods of a third party, found in 
a house occupied by the lessee, are subject to 
the lessor's hypothec for rent, provided the 
goods were brought into the house with the 
consent of their owner, and for the purpose of 
permanently remaining therein for the use of 
the lessee. — Longlands v. Francken (Kot. Tral. 
256). 

2. Piano in possession of lessee 
under hire and purchase system sub- 
ject to landlord s hypothec for rent.— 
A piano brought into a house occupied by the 
lessee of the said house, under hire-purchase 
system, held to have been brought there for 
the purpose of remaining therein for the use 
of the lessee, and therefore subject to the 
hypothec for rent of the landlord of the house. 
— The Standard and Diggers' News Printing 
and Publishing Co. v. W. Esterhuizen (10 
C.L.J. 236 ; H. 22). 


IDENTIFICATION. 

l. Fraud.— Misrepresentation.— 
Bona fide belief.— Identification of 
person by bank.— To render a defendant 
liable for a misrepresentation or false repre- 
sentation there must be a false representation 
by the defendant knowing it to be false or a 
representation which is false and made by the 
defendant so recklessly that he did not care 
whether it was true or mine. — African Banking 
Corporation v. Louis Goldbard (4 O.R. 547). 


IDENTITY. 

1. Exception to summons as to identity. 
Vide Exception (24). 

2. Vide Interdict (27). 


IMMOVABLE PROPERTY. 

1. Not to lie attached before movable pro- 
perty. Vide Ejectment (1). 
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2. Commission de bene esse. Vide COMMIS- 
SION DE BENE ESSE (1). 

3. Arrest of immovable property to found 
j u risdiction. Vide A rrest (10). 

4. Stands on a proclaimed gold-field, being 
leases in longum tempus for ninety-nine years, 
partake of the nature of immovable property. 
Vide Stand (1). 

5. Agent having general power cau sell im- 
movable property. Vide Power of Attor- 
ney (5). 

6. Sale of ; caveat emptor. Vide Sale (18). 

7. Right to delivery.— A right to the 
delivery of immovable property is itself an im- 
movable right, and must therefore be specially 
declared executable by the Court. — Ex parte 
Barano'V Bros. (2 O. R. 1 ). 


IMPROVEMENTS. 

1. Compensation for.— Mala fidepos- 
sessor. —Trespass. — Damages. — E|j ect- 

ment. — The defendant erecteacertain wood 
and iron buildings on claims belonging to 
the plaintiff and effected other improvements 
thereon. The plaintiff sued for ejectment and 
damages, and the defendant claimed compensa- 
tion for improvements in reconvention. Held, 
that the plaintiff was entitled to £250 as 
damages for trespass, the defendant being a 
mala fide possessor ; and that the defendant, 
although a mala fide possessor, was entitled to 
£250, tlie extent to which the value of the pro- 
perty had been enhanced by the improvements, 
and to remove the buildings of wood and iron. 
The defendant was ordered to vacate the claims 
and to pay the costs of the action. — Campbell 
v. The Golden Crescent G. M. Co. (3 S. A.R.248). 

2. Lease. — Subletting. -Lessee 
liable for rent.— Compensation for im- 
provements refused.— Where in a suit by 
a lessor for rent and damages from the lessee 
in the case of non-payment of the rent by sub- 
lessee it was found as a fact that the sub-lessee 
had not been accepted in place of the original 
lessee by the lessor, the Court held that the 
defendant lessee was not discharged of his ob- 
ligation to the. original lessor, gave judgment 
for the rent, cancelled the contract, and in the 
absence of a special stipulation for compensa- 
tion for improvements, refused a claim in re- 
convention for improvements effected upon the 
land hired. — Hove v. Schroder & Licbenhehr (4 
SA.R. 165). 


solvent who previous to his insolvency and as 
lessee for a term of years of a piece of land 
bound himself, in consideration of his rent 
being reduced, to make certain improvements 
on the area, and actually did make them, is en- 
titled to compensation calculated on the in- 
creased value of the area leased for the period 
for which the lease would have run had his 
estate not been sequestrated ; sec. 104 of the 
Insolvent Law applicable. — Langermann y N.O. f 
v. Evans (H. 259). 

4. Vide also Lease. 


INCEST. 
1. Proof of a legal marriage.— On an 

indictment for incest, alleged to have been 
committed by the accused with the sister of 
his wife, there must be clear and direct proof 
of a legal marriage between the accused and 
his reputed wife. Mere evidence of cohabita- 
tion and reputation is not sufficient proof of 
marriage in such case. — The State v. Fouchf 
(2S.A.R. 23). 


INDIAN. 

i 

1. Law No. 3 of 1885.— Volksraad 

Resolution of 12th August, 1888, arts. 

1418 and 1419. — The Government has the 

power, under Law No. 3 of 1885, and Volksraad 

Resolution of the 12th August, 1888, arts. 1418 

and 1419, to refuse to grant a licence to Indians 

to carry on business in any place other than the 

location pointed out to them for occupation. 

i Where a location has been pointed out to 

; Indians by the Government, the Court will 

not decide as to its suitability or otherwise. 

1 Is-mail Suleiman de Co. v. Landdrost of Mid- 

delburg (2 S.A.R. 244). 

! 2. Asiatics.— Law No. 3 of 1885, sec. 

2 (c), and V.R.B. of the 12th August, 
1 1886, arts. 1418 and 1419.— Asiatics only 

subject to the regulation regarding registration 
, and taxation contained in sec. 2 (c) of Law 

No. 3 of 1885, antl V.R.B. of the 12th August, 
1 1886, arts. 1418 and 1419, when they come 

independently and on their own account to 
I carry on an occupation in this country, and 

not when they reside here merely as hired 

servants of an employer. — Shire and Dumat v. 

The State (H. 40). 


3. Lessee entitled to compensation 3. Coolies.— Asiatics.— Law No. 3 of 
for improvements.-- The estate of an in- 1885, sec. 2 (d).— Volksraad Resolu- 
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tion of the 12th August, 1880, art. 

1418. — The Government has, under Law No. 
3 of 1885, and Volksraad Resolution of the 
12th August, 1886, art. 1418, the power to 
refuse to grant to coolies or other Asiatics a 
licence to trade in any place other than in the 
locations pointed out to them for occupation. 
— Tayob Hajee Khan Mohamed v. The Govern- 
ment of the South African Republic {F. W. 
Beitz, N.O.) (15 C.L.J. 291). 


INDICTMENT. 

1. Irregularity in preliminary examination 
no ground of objection for prisoner not to 
plead to indictment. Vide PRELIMINARY 
Examination (2). 

2. Prisoner having pleaded to indictment, 
trial not to be postponed. Vide Criminal 
Procedure (64). 

3. Amendment of indictment as to 

date. — On an indictment for theft, the Court 
refused to amend the indictment by substi- 
tuting the 8th December, 1879, for the 8th 
March, 1879.— The Queen v. Smith (Kot. Tral. 
173). 

4. For fraudulent insolvency. Vide Crimi- 
nal Procedure (12). 

5. Variance between an indictment 
and the evidence. — An indictment for 
murder set out that the prisoner had strangled 
the deceased with a riem, whereas the evi- 
dence proved that the prisoner had killed the 
deceased* with an assegai. Held, that this 
was a fatal variance, and that the conviction 
of the prisoner must be quashed. — The State v. 
Malbroek{\ S.A.R. 152). 

6. Pleading twice to an indictment. Vide 
Criminal Procedure (15). 

7. For theft must set out that the act 
was committed with the intention of stealing. 
Vide Theft (6). 

8. Amended after jury sworn in, conviction 
quashed. Vide Criminal Procedure (28). 

9. Requisites of indictment.— An in- 
dictment should state the name of the owner 
or possessor of the stolen property. — The State 
v. Zwartland (1 O.R. 308). 

10. For theft, intention to be alleged. Vide 
Theft (8). 

11. Amendments in indictment. PtcfeCRlMl- 
nal Procedure (45). 


12. Facts to be set out in indictment for 
culpable insolvency. Vide Insolvency (37). 

13. Under Customs Law, essentials of indict- 
ment. Vide Customs Law (4). 

14. Discrepancy in date in case of theft. 
Vide Theft (9). 

15. Indictment. — Signature of re- 
tired State Attorney. — An indictment 
signed by the State Attorney, who had retired 
at the date of the trial, is good in law. — The 
State v. Jacob (2nd March, 5 O.R.). 

16. Sub-sec. 1 of sec. 1 of Law No. 
13 of 1802.— If a person is charged with 
having sold liquor without a licence, tne person 
to whom the liquor has been sold must be 
mentioned in the summons, or otherwise the 
summons is bad. — A. Moses v. The State (2 
O.R. 131). 

17. Summons in criminal trial. Vide CRIMI- 
NAL Procedure (52). 

18. Irregularity in indictment. Vide CRIMI- 
NAL Procedure (53). 

19. Review. -Law No. 2 of 1894.— 

Indictment must be served on accused at least 
eight days before his trial.— The State v. Neutc 

(D. 14). 

20. Indictment.— Amendment.— 

Date of Clime.— An indictment for the re- 
ceiving of stolen goods, well knowing that they 
were stolen, fixed the time in 1895. An appli- 
cation was made for amendment by the sub- 
stitution of 1890 for 1895. The Court held that 
the alteration was too material for the amend- 
ment to be allowed. The Queen v. Smith (Kotze's 
Reports, 1877-81, p. 173) followed.— The State 
v. Philip Goldberg (3 O.R. 62). 


INHERITANCE. 

1. Adiation. — Liability of heir for 
debts due by the estate. -Where the 
defendant was heir in right of his wife in the 
estate of the testator, and gave instructions to 
sue for recovery of a debt due to the estate, 
receiving at the same time an advance of £35 
on such debt, Held, that he had adiated the 
inheritance, and was liable for the debts of the 
estate. — Cooper v. Jocks (Kot. Tral. 201). 

2. Interdict Against inheritance of minor in 
hands of Orphan Master. Vide Minor (7). 

3. Entering on an inheritance under benefit 
of inventory. Vide Benefit of Inventory 

(1). 
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INJURY. 

1. Action for injury. — Where the de- 
fendant, maliciously and with intent to injure 
the plaintiff', removed his name as architect 
from an inscription on the corner-stone of a 
certain church building, Held, that he was 
liable in damages at suit of the plaintiff'. — 
Claridge v. Franvketi (2 S.A.R. 66). 


INNKEEPER. 

1. Liability for stabling of horses. 
Damages (44). 


Vide 


INNUENDO. 

1. In a summons for libel it is not absolutely 
necessary to incorporate the actual words or 
article complained of, provided the innuendo 
be laid in the summons and the article be 
annexed thereto, and the summons contain a 
prayer that the article so annexed may be 
considered as forming part of the summons. 
Vide Procedure (14). 


INSANITY. 

1. In case of murder. Vide Murder (2). 

2. A wife is competent to institute an action 
to have her husband declared of unsound mind. 
Vide Lunatic (3). 

3. Of executrix of estate ; curator appointed 
to the estate. Vide Executrix (3). 

4. Criminal trial postponed on account of 
supposed insanity of the prisoner. Vide CRIMI- 
NAL Procedure (15). 


INSOLVENCY. 

Act of insolvency, 23, 35, 58, 66. 
Agent, voluntary surrender on behalf of 
principal, 57, 65. 


Appeal, 8. 

Company, sequestration of foreign com- 
pany, 22. 

Contemplation of insolvency, 10, 15, 19, 49, 
60. 

Contemplation of liquidation, 7. 

Costs, 33, 38, 40, 44, 46. 

Court, discretion of Court in sequestration, 
25. 

Creditors, preferent creditors, 13. 

interests of creditors in sequestra- 

tion, 25. 

payment of debts to insolvent, 27. 

rights against unrehabilitated in- 

solvent, 34. 
Culpable insolvency, 37. 
Domestic servants, preferent creditors, 13. 
Election of trustee, 16. 
Firm insolvent, 5, 43. 
Foreign debts, 48. 

Foreign sequestration, 2, 11, 23, 29, 59, 61. 
Foreign trustee, 41, 42, 61. 
Fraudulent insolvency, 6. 
Insolvent, his right to sue, 3, 12. 

rights against trustee or master, 

14, 18. 

cannot transfer property after se- 

questration, 24. 

payment of debts to insolvent, 

27. 

theft by insolvent. Vide Theft 

effect of foreign sequestration on 

personal property, 2. 

Interpretation of sections of Insolvent Law, 
1, 10, 31, 32, 34, 36, 37, 38, 40, 44, 45, 
48, 49, 50, 51, 52, 54, 56, 60, 64, 66, 69, 
70. 

Lease, insolvent lessee entitled to compen- 
sation for improvements, 70. 

Leave to trade, 34. 

Liquidating partner, 5. 

Liquidation of company, 7. 

Master, may sell assets by leave of the 
Court, 45. 

Partnership, liquidation of, 5. 

Preference, 13, 40, 47. 

Prescription of foreign debt, 48. 

Procedure, 9, 21, 28, 30, 53, 67. 

when insolvent aggrieved with 

action of trustees or Master, 
14. 
Rehabilitation, 11, 39, 43, 51. 
Roman-Dutch law, rights of creditors to 
sequestrate under the Roman-Dutch Law, 
69. 
Sequestration, transfer registered after, 24. 

effect of sequestration, 27. 

application refused, 20. 

pending application for volun- 

tary surrender, 52. 

rights of creditors under 

Roman- Dutch law, 69. 

Setting aside of order, 21, 26, 46. 

Shares pledged to bank returned to insol- 
vent, 18. 

Transfer of property after sequestration, 
24. 

Trustee, election of, 16. 
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Trustee, personal liability, 17. 

foreign trustee, 29, 41, 42, 61. 

Master no power to set aside ap- 

pointment of trustee, 36. 

discharge of, 47. 

creditors failing to elect trustee, 

53. 

objection to nomination, 54. 

pledging of goods by provisional 

trustee, 72. 

must choose bank for deposit of 

moneys, 67. 

right of provisional trustee to^ re- 

tain funds for remuneration, 

71. 
Undue preference, 1, 7, 10, 19, 49, 50, 56, 60, 

62, 68. 
Unrehabilitated insolvent, municipal elec- 
tions, 4. 
Voluntary surrender, refused on what 
grounds, 33. 

surrender, by agent on behalf 

of principal, 57, 65. 

sequestration pending applica- 

tion for, 52. 

surrender, art. 71, Volksraad 

Resolution, 1852, 69. 

1 . Unduepreference. — Sec. 8 of Law 
No. 5 of 1893.— Sees. 84 and 85 of In- 
solvent Law. — Somers> N.O., v. Lange 
(2CR. 194). 

2. Foreigrnsequestration.— Personal 

property.— The Court will give effect to a 
foreign assignment in bankruptcy or seques- 
tration of a debtor's estate in so far as the 
personal property of such bankrupt or debtor 
is concerned. — Perrin v. Turton (Kot. Tral. 
25). 

3. Right of debtor to bring action after 
sequestration. Vide Plea (1), also infra (12). 

4. Election of members of Sanitary 
Board.- Unrehabilitated insolvent.— 
Candidates' qualifications.— Par. 3 of 
Sanitary Regulations, as confirmed 
by Executive Council Resolution, art. 
611, dated 20th September, 1890 — 

Ex parte Auret (D. 33). 

5. Liquidating partner of insolvent firm can 
sue for debt due to firm in the name of the 
partnership, though the estate of one of the 
partners has been placed under sequestration. 
Vide Partnership (1). 

6. Proof of sequestration in case of fraudu- 
lent insolvency. Vide Criminal Procedure 
(12). 

7. Contemplation of liquidation of company ; 
undue preference. Vide COMPANY (22). 

8. Appeal allowed from order of judge in 
Chambers, refusing final sequestration. Vide 
Appeal (7). 


9. It is not necessary to annex the order of 
sequestration to a summons which alleges the 
sequestration. Vide Procedure (12). 

10. Insolvent Law, sees. 4, 83, and 
84. — Undue preference. — where the 
plaintiff, as trustee of a sequestrated estate, 
claimed the retransfer of a certain erf and the 
repayment of a certain sum of money, on the 
grounds that at the time of payment the estate 
was virtually insolvent, that the payment was 
made in contemplation of insolvency and con- 
stituted an undue preference, the Court, upon 
the evidence, granted absolution from the 
instance with costs. —Bosch v. Erasmus and 
Lombaard (2 S.A.R. 10, 1884-85). Vide also 
Mortgage Bond (6). 

u. Foreign sequestration and dis- 
charge of bankrupt.— Rehabilitation. 
— Walter Swain and Percy Hope carried on 
business together in the colony of Natal under 
the style or firm of Swain, Hope & Co., and 
in the Transvaal under the name of Percy 
Hope, Swain & Co. In 1882 the estate of 
Swain, Hope & Co. was sequestrated in Natal. 
The Durban branch of the Standard Bank 
proved a claim against the estate in Natal. 
On the 1st May, 1883, Swain, Hope & Co. 
obtained their rehabilitation from the Supreme 
Court of Natal. On the 3rd July, 1883, the 
estates of Percy Hope and of Percy Hope, 
Swain & Co. were placed under sequestration 
in the Transvaal, and the Durban branch of 
the Standard Bank proved claims against 
both estates, which claims were brought up in 
the liquidation account. The Durban branch 
of the bank was not a creditor of Percy Hope 
nor of Percy Hope, Swain & Co., carrying on 
business in the Transvaal. On a rule nisi 
being obtained at the instance of Percy Hope 
calling upon the trustees to show cause why 
the liquidation account should not be amended 
by expunging the amount of the claims proved 
by the bank, the Court held: As it appears 
that the Insolvent Law of Natal is the same 
as our own with regard to the effect of rehabili- 
tation, viz., that the debt is thereby extin- 
guished and discharged, and as the debt is 
extinguished ex lege loci contractus ', it must 
also in this State be considered as discharged. 
The rule nisi must therefore be made absolute. 
—In re Percy Hope (2 S.A.R. 25). 

12. Law No. 21 of 1880, sees. 24 and 
49.— Insolvent suing in his own name. 

- -The plaintiff*, shortly after the sequestration 
of his estate as insolvent, instituted an action 
against the defendant for damages for defama- 
tion alleged to have been committed about a 
year before the sequestration of his estate. 
An exception taken by the defendant to the 
effect that the plaintiff', being insolvent, was 
not competent to institute the action in his 
own name was upheld by the Court. — van der 
Veen v. Francken (2 S.A.R. 76); vide also 
Plea (I). 

13. Preferent creditors. — Domestic 
servants. — No employees, except domestic 
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servants, are entitled to rank at* preferent 
creditors in the insolvent estate of tneir em- 
ployer. — Kilgour v. Creditors in the Insolvent 
Estate of the Lisbon-Berlin Transvaal Gold 
Fields, Ltd. (2 S. A.R. 86). 

H. Disputing decision of Master.— 
Application to have the decision of the Master 
in admitting certain claims in the insolvent 
estate of the applicant set aside, refused by 
the Court. An insolvent who feels himself 
aggrieved with the action of the trustees or 
the Master must first obtain leave, either of 
the Court or a judge in Chambers, before he 
takes legal steps with regard to any matter 
pertaining to the insolvent estate. — HoUard v. 
The Master (2 S.A.R. 180). 

15. Undue preference.— Contempla- 
tion of insolvency.— Sec. 51 of Law 
No. 1 of 1874. — A debtor who passed a 
mortgage bond at a time when he knew that 
if pressed he must become insolvent, though 
there was no evidence to show that he believed 
that it was the intention of his creditors to 
press him, Held, not to have contemplated 
insolvency, and the Court refused to set aside 
the bond as an undue preference. Sec. 51 of 
Law No. 1 of 1874 is still in force, and a mort- 
gage bond passed by a person against whom 
judgment has been given, after such judgment, 
is null unless such judgment has been satisfied 
or secured before the passing of the bond. — 
Trustee in the Insolvent Estate of J. B. Kirton 
v. Rogers and Others (10 C.L.J. 56 ; 4 S.A.R. 
208). 

16. Trustee in bankruptcy.— Discre- 
tion of Court to add to provisional 
trustee.— Election of trustee.— Where 
there has been no proper election of a 
trustee in an insolvent estate, and no proba- 
bility of a proper election in case the matter 
be again referred to the creditors, the Court 
may add to the provisional trustees the nominee 
of creditors dissatisfied with the provisional 
trustees, and give him full powers along with 
them to administer and liquidate the estate. — 
Ferris and Others v. Rmnyn (10 C.L.J. 72 ; 
4 S.A.R. 298). 

17. Trustee's liability. — Deposit of 

moneys. — A board of executors is no bank. 
Trustees in an insolvent estate who, contrary 
to sec. 100 of the Insolvency Law, had de- 
posited moneys belonging to the estate with a 
board of executors, mulcted in the penalty 
mentioned in sec. 101 of the same Law. Any 
creditor of such an estate is entitled to insti- 
tute an action for the recovery of that penalty, 
even though he is not benefited thereby. — 
Beckett, Mynhardt and Others v. Trustees in 
Insolvent Estate of Both (H. 192). 

18. Shares pledged to the bank and 
returned to insolvent.— Bank declared 
responsible for the full value of shares accepted 
in pledge by it in good faith in London from 
an insolvent of this Court, but returned to him 
after the bank had learned of his insolvency, 


and notwithstanding a request by the trustees 
to be placed in possession of the shares against 
payment of the amount advanced thereon by 
the bank. — Trustees of Insolvent Estate of 
Mears v. The Bank of Africa (H. 234). 

19. Contemplation of sequestration. 
— Undue preference. — Contemplation of 

sequestration must be understood to mean 
expectation of insolvency, and not alone the 
probability of a future sequestration. A pay- 
ment made by a debtor at a time when he was 
already hopelessly insolvent, but before he con- 
templated sequestration of his estate, is not 
an undue preference. — Trustees of the Insolvent 
Estate of Daly v. C. Rocher (H. 89). 

20. Sequestration of an already sequestrated 
estate which is still under sequestration re- 
fused. — N. Mackinnon v. De V. G. Pritehard 
(H. 112). 

21. Judge in Chambers.— Pull bench. 

— Order for hnal sequestration granted by a 
judge in Chambers set aside by anotner 
judge in Chambers, where the application 
therefor, made on provisional day to the full 
bench, was referred by them to the judge in 
Chambers. — L. Braham v. Romyn, Jv.O. (H. 
115). 

22. Foreign company ; consent to judgment ; 
estoppel. Vide Estoppel (4). 

23. Foreigrn sequestration. —Act of 
insolvency.— Asset in this State.— H 
was a partner in two distinct firms, one in 
Natal and the other in the Transvaal. The 
Natal firm owned a certain farm in the 
Transvaal. The estate of the Transvaal firm 
having been sequestrated, an application was 
made to have the farm belonging to the Natal 
firm declared an asset in the Transvaal estate. 
The Natal firm having been placed under 
provisional sequestration in the Transvaal, 
the Court now refused to grant final seques- 
tration on the ground that no act of insolvency 
had been committed by the Natal firm in the 
Transvaal. — Colliers, N.O., v. Swain, Hope & 
Co. (3 S.A.R. 169). 

24. Transfer registered after seques- 
tration. — Where, in a suit for the setting 
aside of a certain transfer of land by an insol- 
vent, it was pleaded that transfer was passed 
before the date of the provisional sequestra- 
tion, although the transfer was only registered 
after such date, the Court held that the rule 
to be followed is that laid down in the case of 
Harris v. Buissinne's Trustee (2 Menzies' Re- 
ports), and that the transfer must be set aside. 
— Moir, N.O., v. Wood (4 S.A.R. 52). 

25. Final sequestration.— Discretion 
of the Court. — Where, in an application by 
M for the final sequestration of respondents 
estate it appeared that a return of nulla bona 
had been made to an execution upon a judg- 
ment secured against respondent by B, but sub- 
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sequently satisfied, and that respondent owed 
M £1000, Held, that in the exercise of its 
discretion the Court could refuse the applica- 
tion, as creditors to a very considerable value 
considered that the sequestration of respond- 
ent's estate would not be in their interest. — 
Moller v. Height (4 S. A.R. 101). 

26. Application to have final order 
of sequestration set aside.— Granted. 
—No appearance on return day. —Un- 
known whereabouts of applicant 
when Court sequestrated his estate. 
— Where, in an application to have a certain 
final order of sequestration set aside it appeared 
that L, a clerk in a Government office, left the 
State upon a deficiency being found in his 
accounts, and the Government, holding him 
responsible, applied for a provisional order of 
sequestration against his estate, and L returned 
to the State, applied for an extension of return 
day of said order and was then arrested on the 
criminal charge, bail refused, and transferred 
from Standerton to Johannesburg gaol so that 
his attorney did not know where to find him, 
and consequently no appearance was made on 
his behalf on the extended return day and a 
final order of sequestration was granted against 
him, Held, that the State ought to have in- 
formed the Court that L was in prison, that 
the civil proceedings should have awaited the 
issue of the criminal case, and set the final 
order of sequestration aside with costs. — 
Lensky v. Leyds, N.O. (4 S.A.R. 216). 

27. Effect of.— Payment of debts to 
insolvent after sequestration. — No- 
tice of sequestration.— A debtor is not 
discharged by paying his debt to the creditor 
after the latter s estate has been sequestrated 
and notice thereof duly published, even though 
he may not have received notice of such seques- 
tration. — Trustee in Insolvent Estate of Webster 
& Co. v. Amm Bros. (4 S. A.R. 207). 

28. Summons for final sequestration must 
be signed by an advocate. — Biden db Shiel v. 
Graham & Clarke (1 O.R. 162). 

29. Foreign. —Final sequestration and ap- 
pointment of trustee by the Supreme Court of 
Natal recognised here. Confirmation of liqui- 
dation account suspended until the Supreme 
Court in Natal had given judgment on objec- 
tions lodged both in this country and in Natal 
against such confirmation. — Max Heilbut & Co. 
v. J. C. Mitchell, N.O. (I O.R. 168). 

30. Service of petition for.— The peti- 
tion upon which provisional sequestration was 
ordered need not be served witn the summons 
for final sequestration. Final sequestration 
granted on a return of nulla bona, on appli- 
cation of two creditors w T hose claims severally 
as well as jointly amounted to more than £50 
and less than £100. — Boussomo and Celliers v. 
Stonestreet (1 O.R. 295). 

31. Sees. 109 and 110 of Law No. 21 


of 1880.— Sees. 109 and 110 of Law No. 21 

of 1880, "for regulating the due collection, 
administration and distribution of insolvent 
estates within this province," are peremptory 
provisions.— P. P. T. Struben v. F. J. Moller 
(1 O.R. 303). 

32. Sec. 141 of Law No. 21 of 1880 
and sec. 13 of Law No. 5 of 1893 — 

The words " the account and the plan of dis- 
tribution of the insolvent estate" in sec. 141 
of Law No. 21 of 1880 (Insolvency Law) and 
sec. 13 of Law No. 5 of 1893, amending Law 
No. 21 of 1880, refer to the first account. 
After the confirmation of this account the 
insolvent regains his persona standi injudicio. 
—G. H. Poole v. W. Walker (1 O.R. 374). 

33. Voluntary. — Costs of adminis- 
tration. — Application for voluntary seques- 
tration refused: where the assets would in all 
probability not cover the costs of administra- 
tion. — E. S. Ford v. L. Bacchioni and Others 
(1 O.R. 160). 

34. Insolvent Law, sec. 142.— Leave 
to trade. — Rights of creditors. — A 

creditor in the estate of an unrehabilitated 
insolvent may, even if written leave to trade 
has beon duly granted to the insolvent, levy 
execution, under sec. 142 of the Insolvent 
Law, for the unpaid balance of his claim 
against the estate, upon assets and goods 
acquired by the insolvent after leave to trade 
haa been granted. — Standard Bank v. H. 
Salinger {I O.R. 84). 

35. Insolvent Law, sec. 4. — Provi- 
sional order.— Provisional order of seques- 
tration made final where it appeared that the 
value of the property pointed out by the debtor 
was not sufficient to cover a judgment debt. — 
The Hypotheek Bank v. B. A. Colquhoun (1 
O.R. 83). 

36. Master of the Court. -Appoint- 
ment of trustee by landdrost.— Sees. 
73, 74 and 80 of Law No. 13 of 1895- 

The Master of the Court has no authority to 
set aside a decision of a landdrost with refer- 
ence to the appointment of a trustee in an 
insolvent estate, and to declare other persons 
elected as trustees. Where the representative 
of a certain number of creditors was chosen as 
the first trustee, it was held that there was 
nothing to prevent him voting in the election 
of a second trustee. — Ex parte G. W. Evans 
(6 0.R.). 

37. Indictment. — Culpable insol- 
vency.— Law No. 13 of 1895, sec. 147, 

pars, (b) and (e).— Discussion of which facts 
must necessarily be set out in indictment. — 
The State v. Slot (6 O.R.). 

38. Sec. 113 of Law No. 13 of 1895. 
—Costs of opposition.— The costs of a 
bond fide opposition to an application for com- 
pulsory sequestration do not fall under the 
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words "costs of sequestration" in sec. 113 of 
Law No. 13 of 1895, and are thus not to be 
regarded as preferent. Case of Ballot, N.O., 
v. StrobeVs Trustee, decided in camera (4 O.R. 
234), overruled. — Ballot, N.O., v. Bernstein's 
Trustees and N. Z. Hyp. Bank (6 O.R.). 

39. Rehabilitation. — Debts after 

insolvency. — In an application for rehabili- 
tation, Held, that persons with w T hom he had 
contracted debts after the order for sequestra- 
tion had been granted had locus standi as 
interested persons to place facts before the 
Court and oppose the rehabilitation. — Block v. 
de Wilde (6 O.K.). 

40. Sec. 30 of Law No. 13 of 1895 — 
Preference. — Costs of execution. — 

According to sec. 30 of Law No. 13 of 1895, a 
creditor is entitled to rank as preferent the 
costs of a writ in execution and of the execu- 
tion itself, but not the costs made before the 
taking out of the writ. Where, however, 
appellant had applied to the Court asking 
that certain immovable property should be 
declared executable, and thereafter took out a 
writ in execution, Held, on appeal, that he 
was entitled to rank as preferent the costs of 
such application, as he was bound to make the 
application in order to be able to take out the 
writ, and the costs in question should there- 
fore be considered as forming part of the costs 
of the writ. — Israel v. David Levy's Trustees 
(6 0.R.). 

41. Recognition of trustee appointed 
at domicile of insolvent.— A trustee in 
an insolvent estate, duly appointed at the 
domicile of the insolvent, will receive full re- 
cognition from the Court in respect of movable 
property in the Republic on producing his 
certificate of appointment, and it is not neces- 
sary that such trustee should first make an 
application for recognition. Such trustee can 
have no greater authority or capacity here 
than he has lege domicilii by virtue of his ap- 
pointment. — George Siddle v. J. Pooley and 
W. Leinbtrqer (6 O.R.). 

42. Foreign trustee. — Powers. — 

Where the estate of a person is sequestrated 
in the Cape Colony and later is sequestrated 
here, the trustees appointed in the Cape Colony 
have no capacity to tile here on behalf of the 
creditors in the Cape Colony a claim for the 
balance still owing to these creditors.— George 
Siddle and Thomas Leask ds Co. v. J. Pooley 
and W. Leinberger (6 O.R.)- 

43. Firm. - Rehabilitation. — Effect 
on estates of partners.— Where the estate 
of a tirm or partnership is rehabilitated by a 
court in another State, where rehabilitation 
has the effect of wholly wiping out the debts, 
the private estate of one of the partners can- 
not oe afterwards sued for the debts of the 
firm or partnership which had arisen under 
the jurisdiction of the foreign court. In re 
Percy Hope (2 C.L.J. 274; Kotze and Barber, 
p. 25) followed. —Dyer v. Carlis (4 O.R. 91). 


44. Sequestration, costs of. — Sec. 
113, juncto 10, Insolvency Law of 

1895. — Unless it be proved that an objection 
to an application for compulsory sequestration 
is made maid fide, the costs oi the objection 
shall be included in costs of sequestration. — 
Ballot, N.O., v. Curator Insolvent Estate J, 
H. Strobel (4 O.R. 234). Vide supra (38). 

45. Insolvent Ordinance.— Law No. 
13 of 1895, sec. 48.— Where at a first 
meeting of creditors in an insolvent estate no 
one appeared, the Cqurt, on petition of the 
Master of the Court, granted permission to 
sell the assets in the estate bv the Sheriff, to 
pay the costs of sequestration out of the 
proceeds and to dispose of the remainder 
according to law. — Ex parte Master of the 
Court in Insolvent Estate J. W. de Smidt (4 
O.R. 447). 

46. Provisional sequestration. — 
Setting 1 aside of.— Costs. -Where appli- 
cants had consented to setting aside of the 
provisional sequestration of estate of the 
respondent, who had paid applicants' claim 
in full, the Court held that they had to pay 
all the costs because the same had been in- 
curred through them. — Rolfes, Nebel & Co. v. 
F. Norris (4 O.R. 469). 

47. Insolvency Law No. 21 of 1880, 
sec. 30. — Secured creditor. — Cura- 
tor. — Discharge. — A secured creditor is not 
obliged to prove Tiis claim, and if he only does 
so later at a special meeting of creditors, it is 
no reason why his claim should not be allowetl, 
or why he should be ranked only as a concur- 
rent and not as a preferent creditor. The 
Court will not discharge a trustee unless the 
clearest proof of misconduct is produced. — 
Green v. Meintjes and tfie Transvaal and 
Mortgage Loan and Finance Co. (5 O.R., 
March). 

48. Foreign debt.— Prescription of. 
—Sec. 149 of Insolvent Law of Natal. 

— Whenever in terms of a provision in a 
foreign Insolvent Law, no claim can be made 
in respect of a debt incurred and payable in a 
foreign State, such provision is not binding 
here if its intention is prescription and not 
cancellation of the debt ; oecause in the latter 
case the rule Lex loci contractus obtains, while 
in the former case there is nothing to prevent 
a claim being brought here. Cf. Dyer v. Carlis 
(4 O.R. 91). — African Banking Corporation v. 
Owen (4 O.R. 344). 

49. Insolvency.— Law No. 13of 1895, 
sec. 33. — Contemplation of insol- 
vency. — Where von Dewitz at a time when 
his debts exceeded his liabilities sold his 
business to G at the instance of the agent of 
the defendants, who were his largest creditors, 
the said G undertaking to pay the purohase- 

Srice to the defendants in return for which the 
efendants released von Dewitz, and where 
nine months thereafter the estate of the said 
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von Dewitz was sequestrated, the Court held, 
in an action by the trustee for the repayment 
of the purchase-price under sec. 33 of Law No. 13 
of 1895, that it was not proved that von Dewitz 
at the time of the transaction could expect 
the sequestration of his estate, and granted 
absolution from the instance with costs. — 
Trustee in Insolvent Estate of von Deivitz v. 
Karl Wolff <b Co. (5 O.R). 

50. Insolvency.— Undue preference. 
—Intention to prefer.— Law No. 13 of 
1895, sec. 37.— -In an action instituted by 
the trustee of an insolvent estate for setting 
aside of a payment made by the insolvent as 
being an undue preference under sec. 37 of 
Law No. 13 of 1895, it is not sufficient to 
prove the following points, viz., that the 
debtor at the time of payment was hopelessly 
insolvent and could expect the sequestration 
of his estate, that the payment was not in the 
ordinary course of business, and that the pay- 
ment resulted in the creditor so paid being pre- 
ferred to the other creditors. ... It must, 
moreover, be specially proved that the pay- 
ment was with the intention to prefer the 
creditor so paid to the other creditors. — 
Trustee in the Insolvent Estate of J. W. 
Anderson v. Randies Brothers & Hudson (5 
O.R.). 

51. Rehabilitation.— Sec. 127 of Law 
No. 21 of 1880.— Rehabilitation granted 
when more than six months had elapsed since 
the estate had been declared insolvent, but no 
creditors had filed their claims and no trustee 
had been appointed. — Ex parte A. G. C. 
Fletcher (2 O.K. 24). 

52. Sequestration.— Sees. 5 and 17 of 
Law No. 21 of 1880, and sec. 1 of Law 

No. 5 of 1893. — When notice is published in 
the dail v papers by a debtor that he will apply 
to be allowed to make a voluntary surrender 
of his estate, and in the interval between the 
date of the notice and that on which the 
application is to be made one of the creditors 
applies for the compulsory sequestration of the 
debtor's estate, the judge will only grant the 
compulsory sequestration if there appears to 
be mala fides on the part of the debtor. — 
Hugo, Theron & Malherbe v. P. G. Strauss 
(2 O.R. 25). 

53. Trustee.— No election.— Practice. 
— When no trustee has been elected at a meet- 
ing of creditors, and there is no probability that 
a due election will take place if the creditors 
are again called together for that purpose, the 
Court will confer full powers of administration 
and liquidation on the provisional trustee in 
an insolvent estate. — Ex parte F. J. Moller 
(2 O.R. 83). 

54. Sec. 40 of Law No. 21 of 1880 — 

Sec. 40 of Law No. 21 of 1880 is a peremptory 

E revision. Only by alleging that the trustee 
as obtained his nomination by fraud can ob- 
jection be raised against his nomination after 


the time fixed in sec. 40 of Law No. 21 of 
1880. — Hugo, Theron <k Malherbe v. F. J. 
Moller (2 O.R. 105). 

55. Sec. 1 13 of Insolvency Law. Vide Estop- 
pel (16). 

56. Mortgage bond. —Judgment.— 
Sec. 51 of Law No. 1 of 1874.— A debtor 
passed a mortgage bond at a time when he 
knew that if pressed he must become insolvent, 
though there was no evidence to show that he 
believed that it was the intention of his credi- 
tors to press him. Held, that he did not con- 
template insolvency, and that the bond ought 
not to be set aside as an undue preference. 
Under sec. 51 of Law No. 1 of 1874 a mortgage 
bond passed by a person against whom judg- 
ment nas been given, after such judgment, is 
null unless such judgment has been satisfied 
or secured before the passing of the bond. — 
Trustees of Kirton v. Rogers and Others (10 
C.L.J. 56; 4S.A.R. 208). 

57. Surrender byagent.— Insolvency. 
— Application for the voluntary sequestration 
of an estate by the agent of an absent insol- 
vent. Sec. 2 of Law No. 21 of 1880.— ## 
parte F. J. van Eden, N.O. (2 O.R. 262). 

58. A return of nulla bona, where it appears 
that there is neither any movable nor immov- 
able property primi facie sufficient to satisfy 
judgment, constitutes an act of insolvency. — 
Mcars v. Nel (4 S. A.R. 260). 

59. Foreign bankruptcy.— Inadmis- 
sible evidence. — de Hart, a debtor residing 
in the Free State, gave a promissory note 
payable at the Oriental Bank, Bloemfontein. 
His estate was subsequently adjudicated bank- 
rupt in the Free State, and a trustee appointed, 
de Hart afterwards removed to the Transvaal, 
and was sued before the Landdrost of Pretoria 
on the promissory note by the payee, who was 
domiciled in the Free State, and had not 
proved any claim in the insolvent estate. 
The landdrost admitted affidavits sworn in 
the Free State in evidence, and gave judg- 
ment against de Hart with costs. On appeal 
the Court reversed the judgment below with 
costs. — de Hart v. Steyn (Kot. Tral. 132). 

60. Sec 51 of Law No. 1 of 1874 ; mortgage 
bond passed after judgment. Vide Mortgage 
Bond (6). 

61. Foreign bankruptcy.— The trustee 
of a foreign bankrupt, duly appointed in ac- 
cordance with the lex domicilii of the bankrupt, 
is recognised in this State as such, and is en- 
titled to all the bankrupt's movable property 
found in this State. — Ex parte Celliers, N.u. 
(1 S.A.R. 102). 

62. Creditor and debtor. — Settle- 
ment.— Undue preference.— L made a 
compromise with his creditors by which he 
paid them £50 in cash, and handed G M & 
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Co. , in trust for said creditors, four promissory 
notes of £50 each signed by L & J in favour of 
G M & Co. Goldsmith obtained judgment 
against L for £24 with costs, and on an ex 
parte application he also obtained an order by 
which G M & Co. were ordered to hand over 
one of the said promissory notes to the mes- 
senger of the Court for execution. G M & 
Co. and the other creditors appeared to oppose 
this judgment, but the Judicial Commissioner 
confirmed the same. Held, on appeal, that the 
Judicial Commissioner had acted wrongly in 
confirming this order. By handing over the 
promissory notes in the manner aforesaid the 
dominium in the same was changed and the 
creditors became owners thereof through G M 
& Co. The only way in which Goldsmith 
could set aside the said compromise was by 
having L declared insolvent, and by then 
trying to have the compromise set aside as an 
undue preference. — Gordon, Mitchell <k Co. v. 
Goldsmith (2 O.R. 183). 

63. Insolvent stealing his own property after 
sequestration. Vide Theft (2). 

64. Insolvent Ordinance, sec. 83.— 
Gift by insolvent.— Where a father had 
purchased two erven and had them transferred 
in the names of his stepsons and his own minor 
sons, and some time after was declared insol- 
vent, Held, upon the evidence, that at the 
time of the transfer the father was actually 
insolvent, and that the alienation not being 
for valuable consideration, his trustee was en- 
titled to a cancellation of the transfer and to 
treat the erven with the building thereon as 
assets in the insolvent estate. — D Arcy, N.O., 
v. Fan-ell and Jocks (1 S.A.R. 11). 

65. Voluntary surrender of estate 

as insolvent by agent.— Voluntary sur- 
render of an estate as insolvent, by an agent 
holding the general power of attorney of a 
debtor who was absent in Europe, accepted 
by the Court. — Ex parte Comforth (I S.A.R. 
82). 

66. Insolvent Ordinance, sec.4.— Act 
of insolvency . — The words "being there- 
unto required," occurring in sec. 4 of the Insol- 
vent Ordinance, mean required by the Sheriff 
or officer charged with the execution of the 
sentence. A letter addressed by the attorney 
of the judgment creditor to the debtor call- 
ing upon him to satisfy the judgment is not 
sufficient. 

The not satisfying of a judgment, 
after being 1 thereunto required, is an 

act of insolvency. — Where a defendant 
points out immovable property primd facie 
sufficient to satisfy the judgments against him, 
although returns of nulla bona have been made 
by the Sheriff* against the movable property of 
the debtor, the Court will not aeclare his 
estate insolvent. — van der Poel v. Langcrman 
(3 Menz. 307) and Marsh v. Makein (2 Juta, 
104) followed.— Dell v. McHattie (I S.A.R. 
113). 


67. Duty of trustee to deposit 
moneys belonging: to insolvent estate. 
— Where the creaitors neglect to do so it is 
the duty of a trustee to choose a bank for 
depositing moneys belonging to the insolvent 
estate, and he cannot deposit such moneys else- 
where. — In re Dallamore dt Co.'s Insolvent 
Estate (4 S.A.R. 262). 

68. Intention of creditors to press for pay- 
ment ; undue preference. Viae Mortgage 
Bond (6). 

69. Art. 71 of Volksraad Resolution 
of 1852.— The right of creditors under the 
Roman-Dutch law to pray for sequestration of 
their debtor's estate is not taken away by art. 
71 of the Volksraad Resolution of 1852, which 
merely prohibits the voluntary surrender by a 
debtor of his estate. — Zeiler v. Weeber (K!ot. 
Tral. 17). 

70. Lessee entitled to compensation 
for improvements. — The estate of an 
insolvent who, previous to his insolvency and 
as lessee for a term of years of a piece of land, 
bound himself in consideration of his rent 
being reduced to make certain improvements 
on the area, and actually did make them, is 
entitled to compensation calculated on the 
increased value of the area leased for the 

Eeriod for which the lease would have run had 
is estate not been sequestrated ; sec. 104 of 
the Insolvent Law applicable. — Langermann 
N.O., v. Evans (H. 259). 

71. Provisional trustee.— Compensa- 
tion.— Rigrht to retain funds.— A pro- 
visional trustee is entitled, when handing over 
to the final trustee the assets of an estate of 
which he has had control, to retain a sum of 
money sufficient to serve as a reasonable re- 
compense for his services. — D. MacColl, N.O., 
v. J. H. Rainier (H. 245). 

72. Pledging of goods by provisional 
trustee.— The pledging of the goods in an 
insolvent estate t>y the provisional trustee to 
a bank does not prevent the subsequently 
appointed trustee from claiming those gooefs 
in order to administer the estate. — A. C. 
Romyn, N.O., in re Insolvent Estate of L. 
Braham v. The National Bank (H. 46). 


INSPECTION. 

1. Of bank books. Vide Bank (6). 

2. Report under Inspectors' Instructions of 
1861. Vide Inspector (2). 

3. Irregularity committed by inspectors in 
the inspection of a farm will not necessarily 
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affect the validity of the title deed. Vide 
Inspector (3). 

4. Report cannot be set aside by a Land 
Commission. Vide Land Commission (4). 

5. Of farms ; vested right. Vide Diagram 
(10). 

6. Inspection of documents.— Under 

the Roman -Dutch law the plaintiff' can claim 
that the judge shall order the defendant to 
give him a copy and inspection of documents 
which are in the possession of the defendant, 
but which are necessary for the support of the 
plaintiff's claim. — The Nederduitscn, Hervormde 
Congregation of Bustenburg v. The Neder- 
duitsch Hervormde or Gerefbrmeerde Congre- 
gation of Rustenbitrg (2 O.R. 17). 


INSPECTOR. 

1. Inspectors' Instructions of 1861, 

sec. 12. — The Inspectors' Instructions of 
1861, as far as the granting of adjoining land 
in lieu of an outspan over a farm is concerned, 
do not relate hack to farms inspected in 1853, 
and over which farms outspans were at the 
time created for the public benefit. — du Toit 
v. Hudson (Kot. Tral. 220). 

2. Inspectors' Instructions of 1861. 
— Irregularity in inspection report.— 

Fixing of beacons.— Under the Inspectors' 
Instructions of 1861 the inspectors of farms 
have a discretion, where the character of the 
locality they are inspecting is mountainous or 
otherwise difficult of access, to fix the beacons 
of a farm without riding off every boundary 
line thereof. A mere irregularity not amount- 
ing to fraud, occurring in an approved inspec- 
tion report, on which the original grant or title 
deed of a farm has been issued, is not sufficient 
to set aside such inspection report and original 
grant. The mere fact of a farm being found 
on survey to be larger than 3750 morgen is 
not, according to general local custom, suffi- 
cient to set aside the inspection report of such 
farm. This is also clearly recognised by 
Volksraad Resolution of 1831, art. 743. — Bok 
v. Barrett Bros. (1 S.A.R. 93). 

3. Irregularities committed by in- 
spectors.— Effect on title deed.— The 

subsequent discovery of irregularities com- 
mitted by inspectors on the inspection of a 
farm will not necessarily affect the validity of 
the original title deed or grant, as against 
persons who hold adjoining lands under a 
title deed or grant of a subsequent date. — 
(J? Neil v. The Colonial G. M. Co. and Escombe 
(2S.A.R. 56). 


4. Settlementendangreringrtherigrhts 

of a third party. — An agreement professing 
to be a settlement as to the beacons of adjoin- 
ing farms, but containing, de facto, a transfer 
of land, set aside as endangering the rights of 
a third party. What is a settlement? An- 
swered by Jorissen, J. : A settlement in a 
legal sense can mean nothing else than a 
compromise by which parties, in order to 
decide a dispute, give up some right on both 
sides, or it must be understood in the sense 
attached to it in the old Inspectors' Instruc- 
tions. — Meintjes v. Harmscn t Francken and 
Schoeman (2 S.A.R. 143). 


INSURANCE. 

l. Fire.— Concealment of fact.— The 
plaintiffs when insuring their property with 
the defendant companies answered the ques- 
tion, " Have you ever suffered any loss by 
fire ? " in the negative. The property insured 
was destroyed Dy fire, and the defendants 
refused to pay on the ground that the plaintiffs 
had had a fire previously. The Court upon 
the evidence found that the plaintiffs had had 
a previous fire, and held that the non-disclosure 
thereof was a concaalment of a material fact, 
and further that the onus of proving that the 
previous lire was of such a trifling nature that 
it was unnecessary to mention it lay on the 
plaintiffs. — Israel Bros. v. Northern Assurance 
Co. and the Union Assurance Society (4 S. A.R. 
175). 

•2. Arbitration clause.— When not of 
force. — Estoppel. — Plea of fraud. — 

Where, in an application to compel an in- 
surance company to go to arbitration upon a 
disputed claim under an arbitration clause in 
an insurance policy, it appeared that the 
applicants first sued the respondent company 
for their claim, and, upon judgment being 
given of absolution from the instance, then 
sought to compel them to go to arbitration, 
and that the respondents' plea had been fraud, 
Held, that applicants, having elected to take 
legal proceedings, were estopped from claiming 
arbitration, and that the arbitration clause in 
a policy applied to questions of fact under the 
contract, out did not apply to questions which 
put the existence of the contract of insurance 
itself in issue. — Kantor Bros. v. The Trans- 
atlantic Fire Assurance Co. (4 S.A.R. 185). 

3. Forfeiture of claim against insur- 
ance company.— Clause in policy.— 

A person insured in a fire assurance company 
held to have lost his claim to the insurance 
moneys, on the ground that he had brought 
up in his account against the insurance com- 
pany the value of goods stocked by him on 
commission, whereas the policy expressly pro- 
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vided that he should net debit the company 
for damage caused to such goods by fire, and 
also provided that if he did so he should forfeit 
all claim for damages against the company. 
— The South African Fire Insurance Co. v. 
Dunstan (1 O.R. 272). 

4. Misstatement. Vide Misrepresenta- 
tion (6). 

5. Fraud. Vide FRAUD (9). 


INTENTION. 

1. The intention of stealing must be set out 
in an indictment for theft, vide Theft (6). 

2. A law agent unintentionally styling him- 
self attorney cannot be fined under art. 219 of 
Volksraad ftesolution of 14th June, 1876. Vide 
Agent (10). 

3. Interpretation of word " wilfully" in sec. 
87 of Law No. 18 of 1892. Vide Wilfully (1). 

4. Criminal intent. — M was found guilty 
of contravening sees. 10 and 34 of Law No. 4 
of 1894, in that he had not given a full account 
of certain goods imported by him, and in that 
he had imported cigars loose, and not packed 
in boxes as required by the Law. From the 
evidence it appeared tnat M had received a 
box from Holland, and had declared that the 
contents thereof was furniture only, but when 
the bDX was opened a quantity of loose cigars 
were also found therein. M was bond fide 
under the impression that the box contained 
furniture only. The cigars had been placed 
in the box as a present to M by M's father in 
Holland without giving M notice thereof. On 
appeal the conviction was quashed. — P. H. 
Meyer v. The State (6 O.K.). 


INTERDICT. 

Alienation in spite of interdict, 17. 

Apprehension of interference with rights, 12. 

Approved diagram, interdict refused, 16. 

Attachment of moneys interdicted, 9. 

Church, interdict against, 23. 

Civil Procedure Act ; Law No. 1 of 1874 : 5, 10. 

Claims, interdict against pegging or working 
of, 14. 
pegged under invalid powers; re- 
pegging, 27. 

Damages, malice, 13, 15. 


Diagram, approved ; interdict refused, 16. 
Estoppel, 24. 

Immovable property, interdict against, 7. 
Inheritance, interdict against, 8. 
Intervention, 18. 
Jurisdiction of landdrost, 1. 
Landdrost's jurisdiction, 1, 22. 
Law No. 1 of 1874 : 5, 10. 

5 of 1882, sec. 5 : 17. 

Money credited by bank in error, 20. 
Option, interdict pending, 21. 
Pamphlet, restraining publication of, 28. 
Perpetual interdict, 6. 

Prima fade case, 25. 

Procedure, use of water, 2. 

Remedy by action, interdict refused, 3. 

Requisites for interdict, clear right, 4, 11. 

liquid right, 29. 

well grounded ap- 

prehension must 
be alleged, 12. 

Transit, interdict against goods in transit, 26. 

Water, use of, 2. 

Water-right, registration of, 19. 

1. Jurisdiction of landdrost.— Sec. 
55 of the Civil Procedure of 1874.— 
Under sec. 55 of the Civil Procedure of 1874 a 
landdrost cannot grant an interdict against 
property situate within his district, but pos- 
sessing a value above the jurisdiction of the 
landdrost. — Spies v. Holtshausen (Kot. Tral. 
59). 

2. Use of water; procedure. Vide Pro- 
cedure (6). 

3. Interdict will be refused where the appli- 
cant has an adequate remedy by action. — 
Gaisford v. Marais & Co. (Kot. Tral. 111). 

4. Application for an interdict will be refused 
where no clear right is established by the ap- 
plicant. —Ex parte Boh (Kot. Tral. 167). 

5. Under sec. 55 of the Civil Pro- 
cedure of 1874. — Upon an affidavit by a 
creditor, setting forth that a debtor was by his 
conduct jeopardising the interests of such 
creditor, an interdict will be granted against 
the property of the debtor under sec. 55 of the 
Civil Procedure of 1874. — Ex parte Fox, James, 
and Jones (Kot. Tral. 168). 

6. Perpetual. — A joint owner of an un- 
divided farm is not entitled, as against the 
other co-owners, to convert pasture into arable 
land, nor to build upon such pasture land, nor 
can he indiscriminately cut down old and 
young trees on the farm. These are acts 
which may be restrained by interdict. — Botha, 
Smit and Others v. Kinnear (Kot. Tral. 215). 

7. Interdict granted restraining the transfer 
or mortgage oi immovable property by the 
registered owner thereof. — Ex parte Zeiler 
(Kot. Tral. 226). 
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8. Granted against the inheritance of a minor 
in hands of the Orphan Master. Vide Minor 
(7). 

9. Attachment of money in execution of a 
judgment against the paying out of which 
money other parties have obtained interdicts. 
Vide Arrest (7). 

10. Under sec. 65 of Law No. 1 of 
1874.— An applicant is not entitled to an 
interdict under sec. 55 of Law No. 1 of 1874, 
unless the petition sets forth that the alleged 
debtor is by his acts jeopardising the interests 
of the creditor.— Ex parte Franvkeu (1 S. A.R. 
53). 

11. Right of property in dispute.— 

Where, upon an application to make absolute 
a rule nisi operating as a provisional interdict, 
it appeared from the affidavits that the right 
of property was in dispute between the parties, 
and that this right could not be satisfactorily 
determined on affidavits, the Court refused 
the application*, leaving the applicants to their 
remedy by action. — Barrett Bros. v. Rautenbach 
(1 S.A.R. 64). 

12. Where from the petition in support of an 
application for an interdict, it appeared that 
no act had been committed by the respondent 
interfering with the alleged rights of the peti- 
tioner, nor that any well-grounded apprehension 
existed that such act would be committed, 
the Court refused to grant the application. — 
Boh v. The Transaxial Gold Exploration ami 
Land Co. (1 S.A.R. 75). 

13. Action for dama?e3 against 
party obtaining interdict.— In an action 
for damages against the defendants for having 
obtained an interdict against the plaintiff. 
Held, there must be an allegation of malice in 
the summons, which allegation must be duly 
proved bv evidence at the trial. In the 
absence of such averment and proof of malice, 
Held, that the defendants must be presumed 
to have acted bona fide. — Beck v. Hollard db 
Co. (1 S.A.R. 89) ; Cohen, Goldschmidt db Co. v. 
Stanley and Tate (1 S. A.R. 134). 

14. Diggers interdicted from pegging and 
working new claims. Vide Gold Law (1). 

15. Bona fide obtaining an interdict. 
— No action for damages lies against a person 
who bond fide obtains an interdict in protection 
of his supposed rights. — Taylor ana Claridge 
v. van Jaarsveld and Nellmapins (2 S.A.R. 
137). 

16. Applied for against a person 
having an approved diagram of his 
farm, to restrain him from working 

same. — Where a person has an approved and 
confirmed diagram of his farm, the Court will 
not §rant an interdict restraining him from 
working the ground or from removing any 
metals therefrom at the instance of another 
person who alleges that such farm encroaches 
on \\\s.—Kx parte Keet, N.O. (2 S.A.R. 153). 


17. Law No. 5 of 1882, sec. 5. — 
Notice in the Gazette. — Service on 
Registrar of Deeds.— Cancellation of 

transfer. — Where an interdict was granted 
restraining the alienation of a certain farm, 
and notice thereof was published in the Staats- 
eourant, and the interdict was served on the 
Registrar of Deeds, and notwithstanding this 
the said farm was transferred to innocent third 
parties, Held, (a) that publication of the 
interdict in the Staatscmtrant was not sufficient 
notice to persons who were ignorant of such 

Sublication ; (6) that the service of the inter- 
ict on the Registrar of Deeds operated merely 
as a personal order, and not as an arrest on 
the farm ; (r) that transfer to innocent third 
parties could not be set aside ; (d) that a deed 
of transfer signed by the Landdrost has not 
the effect of transferring property until it is 
registered by the Registrar of Deeds. — Maury, 
N.O., v. Labuschagne and Bezuidenhout (2 
S.A.R. 249). 

18. Application to intervene. Vide Inter- 
vene (1). 

19. Application for interdict by owner of a 
water-right granted later than, but registered 
before, another water-right against granter of 
that other water-right, refused. Vide Priority 
(2). 

20. Mistake of bank. — Deposit of 

moneys. — Where in an application for the 
setting aside of a provisional interdict granted 
by a landdrost to return certain moneys to 
respondent, it appeared that owing to a mis- 
take in deciphering a telegram from London 
£1000 had been ulaced to the credit of G 
which was intended for another man, and 
that G had drawn upon such amount, the 
Court held that money deposited to the ac- 
count of any one by a mistake on the part of 
the bank may be drawn upon without neces- 
sarily committing an offence. After notice, 
however, of the mistake from the bank, the 
money ought to be returned, and upheld the 
interdict upon all moneys still in the bank, but 
suspended it as regards all G's other property. 
— Grallewski v. Henderson, N.O. (3 S.A.R. 2*2). 

21. Interdict pending* refusal of 
claims. — Where in an application for an in- 
terdict to restrain defendant from selling a 
certain claim, it appeared that a refusal had 
been granted to the plaintiff of the said claim 
for a period of time which had not yet elapsed, 
the Court granted an interdict restraining the 
alienation of the property in question pending 
action. — Ferguson v. de Koos (3 S.A.R. 15). 

22. Lease ; landdrost's jurisdiction. Vide 
Jurisdiction (27). 

23. Refused as unnecessary .—Agree- 
ment. — Where in an application for confirma- 
tion of a rule nisi calling upon the H or G 
Church to show cause why they should not be 
restrained from alienating or conveying pro- 
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perty belonging to the H Church, it appeared 
that the property was sought to be conveyed 
in terms of a proposed amalgamation to which 
the H Church dia not on reconsideration fully 
consent, the Court set the rule nisi aside with 
costs, on the ground that either the H Kerke- 
raad agreed to the transfer, in which case 
applicants should interdict the Kerkeraad ; or 
it did not agree, in which case no interdict was 
required. — Prinsloo and Others v. Nederduitsch 
Hervormde of Gere/ormeerde Church (3 S.A.R. 
220). 

24. Application for interdict refused ; notice 
of action. Vide Estoppel (5). 

25. Primd facie case. Vide Shares (11). 

26. Against goods in transitu. Vide Tran- 
sit (2). 

27. Rule nisi.— Claims pegged under 
invalid powers. — Repeggingr of. — 
Identity. — Where in pegging off claims a 
certain number of them are pegged off under 
invalid powers of attorney, and a third person, 
healing of this, pegs off afresh a number of 
such claims equal to the number of invalid 
powers, the Court will not grant such second 
pegger a rule nisi restraining the first pegger 
from alienating the claims pegged off afresh, 
on which the licence-moneys are being regu- 
larly paid by the latter, pending an action for 
declaration of rights, unless he can show that 
the claims so repegged by him are the identical 
claims which were originally pegged off under 
the invalid powers. — A. J. Sylvester v. E. 
Jacobs (1 O.R. 164). 

28. Application for interdict re- 
straining publication of unknown 
pamphlet refused. — Q sent a letter to D 
threatening to publish and circulate a certain 
pamphlet with reference to the business rela- 
tions between him and D. D alleged that the 
statements, in this pamphlet were false and 
libellous, and that its publication would cause 
him great damage. He thus applied for an 
interdict restraining Q from publishing such a 
pamphlet or libel. Q opposed the application, 
and maintained that the intended pamphlet 
would contain nothing but the truth. The 
judge in Chambers held that he could not 
judge as to the pamphlet being libellous or not, 
and that the interdict applied for could not be 
granted. — E. H. Dunning v. W. J, Quin (6 
O.R.). 

29. Requirements for.— The Selati Rail- 
way Co. owned a concession for building a 
railway. Westwood & Winby undertook to 
build this line upon payment of a certain sum 
by instalments, according as the work was de- 
livered. The necessary materials were bought 
by Westwood & Winby, and imported free 
of duty, according to the concession, the pay- 
ment being made by money advanced by the 


Selati Railway Co. After completion of a 
considerable part the work was stopped in 
consequence of a disagreement between the 
Government and the Selati Railway Co. To 
cover themselves against loss (damage to 
material), Westwood & Winby sold the 
material. The Selati Railway Co. petitioned 
for an interdict against this alienation. Held, 
that the Selati Railway Co. possessed no liquid 
right, nor could they show any other cause 
for interdict. — Selati Railway Co. v. West- 
ivood 6s Winby (4 O.R. 206). 

30. Vide also Trade-mark. 


INTEREST. 

1. Summons based on account 
charring compound interest.— A sum- 
mons based on an account charging compound 
interest is not on that ground bad in law. — 
Compton v. Williams (Kot. Tral. 160, 1879). 

2. Excessive interest ; provisional sentence 
granted on mortgage bond stipulating for 60 
per cent, interest. Vide Provisional Sen- 
tence (25). 


INTERLOCUTORY ORDER. 

1. No appeal from interlocutory 
order. — Confirmation. — Provisional 

interdict. — In an appeal from an order of the 
Circuit Court at Zeerust confirming a pro- 
visional interdict granted by the landdrost 
upon certain claims belonging to P at the suit 
of C pending action, the Court held that such 
order was an interlocutory order, and as such 
could not be appealed against. — Prentice v. 
Smith (3 S.A.R. 28). 

2. No appeal. Vide Procedure (42). 

3. Appeal from.— An interlocutory order 
which is not definitely reparable can be 
appealed from. Where the judge in Cham- 
bers refused an interdict against the aliena- 
tion of a certain farm pending action, the full 
Court allowed an appeal against his order. — 
Donoghue and Others v. Executor of van der 
Merwe (4 O.R. 5). 

4. Vide Appeal. 
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INTERNATIONAL COMITY. 

1. The Court is not bound by international 
comity to enforce foreign contracts or judg- 
ments which violate the policy of the law of 
the land. Vide Contract (14). 


INTERPRETATION. 

1. Of Volksraad Resolution. Vide Volks- 
raad (3) and Municipal Council (6). 

2. Of the word delfstoff in a contract. Vide 
Lease (41). 

3. Law No. 18 of 1892, sec. 87, sub- 
sec. 5. — Interpretation of.— The word 
"wilful" in sec. 87, sub-sec. 5, of Law No. 18 
of 1892, is used in the sense of malo anirno. — 
Sylvester v. The State (1 O.R. 188). Vide 

WILFULLY (1). 

4. Of the word "otherwise" in contract. 
Vide Contract (34), (35). 


INTERVENE. 

l. Application to intervene.— Locus, 
standi.— Interdict.— Where, in an appli- 
cation to confirm a rule nisi operating as a 
provisional interdict, pending action, to restrain 
certain parties from alienating a certain farm, 
the purchaser sought to intervene and be 
represented by counsel, the Court .Wo? that 
the purchaser had no locus standi in judicio. — 
Gordon v. Griqualand West Board of Executors 
(3 S.A.R. 66). 


JOINT OWNER. 

1. Interdict perpetual.— A joint owner 
of an undivided farm is not entitled, as against 
the other co-owners, to convert pasture into 
arable land, nor to build upon such pasture 
land, nor can he indiscriminately cut down 
old and young trees on the farm. These are 
acts which may be restrained by interdict. — 
Botha, Smit and Others v. Kinnear (Kot. Tral. 
215). 

2. Vide also Owner. 


JUDGE. 

1. Reflections on conduct of judge. Vide 
Contempt of Court (1). 

2. Judge admitted to practise as an advocate- 
Vide Advocate. 

3. The presiding judge at a criminal' trial 
has the right to refuse to admit as evidence 
any documents which have no bearing on the 
case. — The State v. Nellmapius (2 S.A.R. 121). 

4. Judge not bound to send in docu- 
ments to the jury. — Counsel calling a 
witness in a criminal trial has the right of 
re-examining him. Where counsel for the 
accused, after the jury had retired to consider 
their verdict, requests that the documents 
handed in during the trial shall be sent in 
to the jury, the judge is not bound to comply 
with such request. — Th* State v. Nellmapius 
(2 S.A.R. 121). 

5. Judge not competent to declare a forfei- 
ture of claims, unless the law enacts such 
forfeiture. Vide Gold Law (15). 

6. Functions of judge and jury in criminal 
case. Vide Gold Law (27). 

7. Judge in Chambers granted vcniet, aetatis 
in Ex parte Kisch (1 O.R. 160). 

8. In Chambers. Vide Chambers. 

9. Swearing-in of a judge. —Unquali- 
fied person.— Sec. 77 (80) of the Grond- 

wet. — The State President of the South 
African Republic, and not the State Secretary, 
is the competent person to swear in a judge 
or an acting judge. The judgments of a judge 
sworn in by a non-competent person are void. 
—Snuify. The State (2 O.R. 294). 

10. The 30th Rule of Court. —Leave 
granted under Rule 30 of the Rules of Court to 
the State Attorney to summon a judge of the 
High Court as witness for the State in a crimi- 
nal action.— The State v. Hurter (2 O.R. 307). 

11. Jurisdiction. — Venia aetatis. — 

In an application for venia aetatis granted by 
a judge in Chambers the Court expressed the 
opinion that an application for venia aetatis 
should not be granted pro formd, and ordered 
that the first coming application of this nature 
should be brought before the full Bench. — Ex 
parte Daly (6 O.R.). 


JUDGMENT. 

1. Re-opening of case after judgment given. 
Vide Re-opening (2). 

12 
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2. Sheriff directed to pay out funds in hand 
to satisfy. Vide Sheriff (I). 

3. In default. Vide Default. 

4. Priority of arrest in execution of judg- 
ment. Vide Arrest (7). 

5. 'Given, execution stayed. Vide Promis- 
sory Note (8). 

6. Not satisfying a judgment when " being 
thereunto required" is an act of insolvency. 
Vide Insolvency (66). 

7. Action instituted to have foreign judg- 
ment made a judgment of the Court. Vide 
Procedure (11). 

8. Provisional sentence on a foreign. Vide 
Provisional Sentence (15). 

9. Foreign judgment which violates the 
policy of the law of the land. Vide Contract 

(U). 


10. Passing of a mortgage l)ond by a person 

1 --■* ' - "■ J * * ;iven, afte" 

Bond (6). 


iu. ir asking ui a, muii/{50£*u iiuiiu uj a ± 

against whom judgment has been given, after 
such judgment. Vide MORTGAGE BONl 


n. Of New Republic. — Incopora- 

tion.— Res judicata.— The Government of 
the New Republic sued R and got judgment 
for cancellation of his title to his farm and all 
derivative titles. S was at the time the regis- 
tered owner of the farm, but received no notice 
of the case. The treaty of incorporation of 
the New Republic with the South African Re- 
public provided that all judgments should be 
recognised and maintained. S now sought to 
bring the judgment of the Court of the New 
Republic into revision; Held, that it could not 
be revised. — Steenkamp v. Leyds, N.O., and 
Minnqar 9 N.O. (3 S.A.R. 67). 

12. Superannuated judgment. Vide SUPER- 
ANNUATED Judgment. 

13. Confirmation of judgment by lapse of 
time. Vide Appeal (14). 

H. Satisfying judgment.— Where the 

judgment of the Court orders delivery of 
unconditional shares, the defendant can satisfy 
the judgment by a tender of provisional share 
certificates, if these are the only kind of shares 
which have been issued. — E. t . Oppenheim v. 
G.A.Roth{\ O.R. 40). 

15. Foreign judgment. — Interest 
thereon. — v obtained in 1884 in a com- 
petent English court judgment against the de- 
fendant, and ceded this judgment in 1885 to 
plaintiffs. Plaintiffs now claimed from defend- 
ant the amount of this judgment witli interest 
thereon at 4 per cent, per annum from date of 
judgment in terms of English latv. Defendant ' Minor (5). 


tendered interest from date of demand by 
plaintiff. Held, that where summons can be 
issued in this Court on a foreign judgment one 
can also sue for interest due thereon in accord- 
ance with the law of the land where such 
judgment was given. — Maxwell ds Earp v, 
Benjamin (4 O. R. 498). 

16. Foreign judgment. — Judgment 
by default. — Jurisdiction.— where it 

appeared ex facie a judgment by default 
granted by a foreign court, that the defend- 
ant was at the time of the judgment not under 
the jurisdiction of the court, the Court held 
that the plaintiff could not succeed in an 
action on this foreign judgment unless he 
proved that the defendant, though absent, was 
nevertheless domiciled within the jurisdiction 
of the foreign court when judgment was given. 
— Smuts v. Bolnvan (4 O.K. 280) followed, vide 
infra. — G. de C. MacCartie v. F. H+ Bromwich 
(4 O.R. 403). 

17. Foreign judgment. — Arrest ad 
fundandam jurisdictionem. — Domi- 
cile. — Judgment by default. — In an 
action on a judgment by default by a foreign 
court, where it appeared that the defendant at 
the time of the judgment was not domiciled 
within the jurisdiction of that court, and such 
jurisdiction was founded by arresting certain 
fixed property of the defendant, the Court 
granted absolution from the instance. — N. E. 
Smuts & Co. v. R. H. Bolman (4 O.R. 280). 

18. The 8th Rule of Court.— Excep- 
tion.— Bill of costs. — K obtained judg- 
ment with costs of suit against G in a, foreign 
court. He instituted an action against G in 
this country for recovery of these costs. G 

.excepted to the summons as being bad, as the 
bill of costs on which K's claim was founded 
was not attached, as was required under the 
8th Rule of Court. The exception was allowed. 
The Court will not enforce a judgment of a 
foreign ceurt when the papers are not in order. 
—Kroghv. Gouws (2 O.R. 283). 

19. Exception.— Foreign judgment. 

—Copy of account. — It is not necessary to 
annex to a summons on a judgment of a foreign 
court a copy of the original account on which 
the judgment was obtained ; a copy of the 
foreign judgment annexed to the summons is 
sufficient.— N. E. Smuts dCo.w. R. H. Bohnan 
(3 O.R. 155). 


JUDGMENT CREDITOR. 

1. Land registered in name of minor. Vide 
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JURISDICTION. 

Account, balance of, 34. 

Arrest to found jurisdiction, 6, 25, 29. 

Call on shareholders in foreign company, 
16. 

Commandeering of inhabitant, 39. 

Company, liquidation of foreign, 16. 

Costs awarded against landdrost acting be- 
yond his jurisdiction, 24. 

Criminal Procedure Act, 1864, 10. 

Curator ad litem to minor beyond jurisdic- 
tion, 11. 

Damages, landdrost, 18, 32. 

Demands, splitting of, 3. 

Divorce, 5. 

Domicile of defendant, 21. 

Ejectment, landdrost, 17. 

Executive Council, dispute between Execu- 
tive Council and third party, 14. 

Foreign company, liquidation of, 16. 

Foreign rehabilitation, effect of, 41. 

High Court, jurisdiction of, in native cases, 

42. 

jurisdiction of, 39. 

Intention to leave jurisdiction, 1. 

Interdict, 4, 27. 

Judgre in Chambers. Vide CHAMBERS. 

Justice of the peace acting within his juris- 
diction, damages, 19. 

Land commission, 15, 20, 22. 

Landdrost mulcted in costs, acting beyond 
his jurisdiction, 24. 

Landdrost's jurisdiction, bill for £500 plus 
interest above, 33. 

Landdrost's jurisdiction, Civil Procedure 
Act of 1874, sec. 55 : 2. 

Landdrost's jurisdiction, claim in reconven- 
tion, 35, 37, 40. 

Landdrost's jurisdiction, total amount of 
claim above, 40. 

Landdrost's jurisdiction, costs against land- 
drost, 24. 

Landdrost's jurisdiction, crime beyond, com- 
mit for trial, 26. 

Landdrost's jurisdiction, damage**, 18, 32. 

Landdrost's jurisdiction, ejectment, 17. 

Landdrost's jurisdiction, interdict, 4, 27. 

Landdrost's jurisdiction, lease, 27. 

Landdrost's jurisdiction, sale, difference in 
purchase-price, 28. 

Landdrost's jurisdiction, seditious libel, 10. 

Landdrost's jurisdiction, splitting of de- 
mands, 3. 

Landdrost's jurisdiction, submission to, 31. 

Landdrost's jurisdiction. Vide Landdrost. 

Law No. 4 of 1875, 15. 

Leaving jurisdiction, intention of, 1. 

Liquidation of foreign company, 16. 

Lunatic, removal ofj beyond jurisdiction, 12. 

Minor, curator ad litem, 11. 

Native cases, High Court, 42. 

Provisional sentence, foreign promissory 
note, 21. 

Public officer, leaving, 9. 

Reconvention, claim m, 35, 37, 40. 

Rehabilitation, foreign, 41. 

Restitution of conjugal rights, 43. 

Right-of-way, 32. 


Sale, difference of purchase-price; landdrost, 

28. 
Seditious libel, trial by landdrost, 10. 
Sequestration, consent to judgment, 30. 
Special Judicial Commissioner, 34. 
Theft, 8. 

Venia aetatu, 23, 26. 

Volunteer corps, contract of enlistment, 7. 
Writ de homine libero exhibendo, 13. 

1. Intention to leave. Vide Arrest (1), 
(9); Foreigner (2). 

2. Of landdrost. — A landdrost, under 
sec. 55 of the Civil Procedure Act, 1874, can 
only grant an arrest against the person and 
property of a debtor for an amount within his 
jurisdiction, which in illiquid cases is £37, 
10s., except where the debt is proved by a 
liquid document or acknowledgment of debt, 
in which case his jurisdiction is £375. — Mutter 
v. van der Heidc (Kot. Tral. 17). 

3. Of landdrost.— Splitting; of de- 
mands. — One and the same cause of action, 
exceeding in amount the jurisdiction of the 
landdrost, cannot be split into three in order 
to bring the separate demands within such 
jurisdiction. — BourhM v. Watson <f? Co. (Kot. 
Tral. 54). 

4. Of landdrost to grant interdict. Vide 
Interdict (1). 

5. In case of divorce.— The mere con- 
sent of the parties, in questions involving their 
matrimonial status, cannot give the Court 
jurisdiction where, in the absence of such con- 
sent, the Court will not have jurisdiction. The 
Court can, of its own mere motion, and in the 
absence of a declinatory exception pleaded by 
the defendant, raise the question of jurisdic- 
tion. The Court lias jurisdiction, on the 
ground of adultery committed in the Trans- 
vaal, to dissolve a marriage contracted in Eng- 
land between the parties, whose domicile is 
English, but who are bond fide resident in the 
Transvaal. — Weatherley v. Weatherley (Kot. 
Tral. 66). 

6. Arrest to found jurisdiction. Vide Ar- 
rest (4), (10) and (11). 

7. Of Court to try an action for breach of a 
contract under which a person had enlisted in 
a volunteer corps. Viae Volunteer Corps 

(1). 

8. In case of theft where stolen property is 
brought into the Transvaal. Vide Theft (1). 

9. Public officer leaving jurisdiction on leave 
of absence may not be arrested because his 
books have not been audited. Vide Arrest (5). 

10. Of landdrost to try a case of seditious 
libel under the Criminal Procedure Act, 1864. 
Vide Seditious Libel (1). 
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11. Curator ad litem appointed to minor 
beyond the jurisdiction of the Court. Vide 
Minor (7). 

12. Leave granted by Court to remove a 
lunatic to an asylum beyond the jurisdiction. 
Vide Lunatic (3). 

13. Of Court to order gaoler to produce 
prisoner in Court, and to justify his deten- 
tion ; writ de homine libero exhibendo. Vide 
Writ (1). 

14. Dispute between Executive Council and 
third party. Vide Executive Council (1). 

• 

15. Law No. 4 of 1875. — Jurisdiction of 
the Land Commission and of the landdrost 
with regard to the boundary lines and beacons 
of farms under Law No. 4 of 1875. — Lubbeand 
Michel v. Donovan (1 S.A.R. 142). Vide infra 
(20). 

16. Liquidation of a foreign com- 
pany.— Obtaining of calls due from 
shareholders resident in this State.— 

A foreign court can under a winding-up order 
fix the amount of contribution which share- 
holders, resident in this State, have to Day in 
a foreign company in liquidation ; but it has 
no jurisdiction to grant an order compelling 
such shareholders to pay the amount of con- 
tribution or call. Action must be instituted 
in the court of the domicile of such share- 
holder for recovery of the amount due. — Faure 
v. Armstrong and Others (1 S.A.R. 158). 

17. Of landdrost in a case of eject- 
ment. —A landdrost has jurisdiction over 
that portion of a farm which, owing to an 
alteration in the boundary line, has fallen 
outside his district, provided the owner of the 
farm has elected to continue and remain under 
the jurisdiction of the landdrost. A landdrost 
has jurisdiction in a case of ejectment, pro- 
vided the title to the property be not in 
dispute between the parties. — Hazelhurst v. 
van den Berg (1 S.A.R. 187). Vide, however, 
Law No. 6 of 1885, sec. 2, litt. d. 

18. Of landdrost in case of a claim 
for damages. — Grondwet, sec. 160. 

— The court of landdrost has $rrimd facie 
jurisdiction in case of a claim for damages not 
exceeding the sum of £37, 10s. Where the 
defendant makes an unreasonable use of water 
running in a furrow belonging to the plaintiff, 
the onus lies on the defendant to prove that 
he possesses a right to such unreasonable use, 
and in the absence of such proof the landdrost is 
competent to award damages to the plaintiff 
caused by the unreasonable use of the water 
by the aefendant. — Croeser v. Cameron (1 
S. A.R. 195). Vide also Law No. 6 of 1885. 

19. Justice of the peace acting with- 
in his jurisdiction.— A justice of the peace, 
acting within his jurisdiction, is not liable in 
an action for damages in the absence of an 


allegation' and proof of malice. — Booysen v. 
Geyser {I S.A.R. 200). 

20. Of Land Commission. —Approved 
diagram. — A Court of Land Commission has 
no jurisdiction to set aside an approved 
diagram. Lubbe and Michel v. Donovan 
(supra, 15) referred to. — Meyer and de Beer 
v. Venter (1 S.A.R. 190). 

21. Where the defendant was domiciled in 
the Transvaal the Court granted provisional 
sentence on a note made in Capetown and 
payable there, but the place of payment not 
incorporated in the body of the note. Vide 
Provisional Sentence (16). 

22. Of Land Commission.— Inspec- 
tion report. — The Board or Court of Land 
Commission has no jurisdiction to set aside 
an inspection report of a farm. — Ludik v. 
Hammar (2 S.A.R. 76). 

23. Of Court to grant an order of venia 
aetatis. Vide Venia Aetatis (2), (4) and (5). 

24. Acts of landdrost beyond his jurisdiction 
set aside ; landdrost mulcted in costs. Vide 
Landdrost (22). 

25. Arrest to found jurisdiction need not 
necessarily be in securitatem debiti. Vide 
Arrest (16). 

26. Of assistant landdrost to commit for 
trial when crime committed beyond his juris- 
diction. Vide Criminal Procedure (22). 

27. Landdrost. — Lease. — Interdict. 

— A landlord obtained from the landdrost an 
arrest upon the goods of his tenant for overdue 
rent. Held, that as the lease was at £25 per 
month, for four years, the case was above the 
landdrost's jurisdiction, and that the arrest 
must therefore be set aside. — Inglis v. Francken 
(3S.A.R. 1). 

28. Landdrost.— Sale.— Difference in 

Burchase-price.— Exception upheld.— 
' sold 500 shares for £550 to H, who did 
not pay the purchase-price, in consequence of 
which JD sola the shares to a third party for 
£475, and sued H in the landdrost court for 
the difference between the two amounts. H 
excepted that the landdrost had no jurisdiction 
because the whole transaction was in dispute, 
and the landdrost would therefore have to 
decide about a matter which was above his 
jurisdiction. This exception was upheld both 
in the first instance and in appeal. — Dickson 
v. Hagerzeil (3 S.A.R. 75). 

29. No jurisdiction.— Arrest to found 
jurisdiction.— Where in an application for 
an arrest upon certain shares jurisdictions 
fundandae causa with leave to sue by edict, it 
appeared that the contract to be sued upon 
was entered into abroad, was to be performed 
abroad and that the contractor was domiciled 
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abroad, the Court held that it had uo jurisdic- 
tion. — Lowenthal v. Albu (3 S.A.R. 214). 

30. Sequestration ; consent to judgment ; 
estoppel. Vide Estoppel (4). 

31. Of landdrost. — Submission to 
landdrost's jurisdiction. — Appeal — 
Landdrost as arbitrator.— Where parties 
to a suit above the jurisdiction of the landdrost 
had agreed to submit to the landdrost's juris- 
diction and an appeal was lodged on the ground 
that submission could not &ive the landdrost 
jurisdiction, Held, that the appeal must be 
refused and that the landdrost could act as 
arbitrator. — Ismail Amod v. Ibrahim M missed 
Cathwell ; Ismail Amod v. Sxdiman Cassim 
Patel (3 S.A.R. 278). 

32. Of landdrost. — Damages.— 
Right-of-way. — Wherein a suit for damage 
caused by wire-cutting brought in a landdrost's 
court, it appeared that a right-of-way was 
bond fide in dispute, the Court held that the 
landdrost ought to have refused to proceed 
with the case as being above his jurisdiction. 
A mere allegation, however, that such right is 
in question is not enough ; it must appear from 
the evidence. — van der Heever v. Nieutoen- 
huizen{3S.A.K. 172). 

33. Bill for £500 and interest above 
landdrost court jurisdiction.— Where 
a bill of exchange for £500 was sued upon in a 
landdrost court with interest at 10 per cent, a 
tempore morae, and an exception was taken that 
the amount was above the landdrost's jurisdic- 
tion, and the landdrost allowed the exception 
and refused to proceed with the case, the 
Court held on appeal that the landdrost had 
rightly allowed the exception, and refused the 
appeal. — Keet v. Benjamin (3 S.A.R. 175). 

34. Special Judicial Commissioner. 
—Balance of account.— Where, in a suit 
before a Special Judicial Commissioner for a 
balance of account containing items above the 
Commissioner's jurisdiction, but where the 
amount sued for was itself within his jurisdic- 
tion, an exception was taken to the Commis- 
sioner's jurisdiction on the ground that he 
might have to decide upon questions which 
were above his jurisdiction, the Court held 
that, in the absence of any allegations that the 
items above his jurisdiction were in dispute, 
the Special Judicial Commissioner had juris- 
diction. — Cape of Good Hope Bank v. Wilkin- 
son (3 S.A.R. 159). 

35. Of landdrost.— Claim in recon- 
vention.— Evidence re bona fides.— 

Where, in a suit in a landdrost's court, there 
was a claim in reconvention for £1000, and 
the landdrost, without hearing evidence, dis- 
missed the case as being above his jurisdiction, 
the Court held that the landdrost ought to 
have heard evidence in order to decide whether 
the claim was bond fid fe'or not, and if the latter 
he should have given judgment in convention. 
— Brand v. Kuypers, N.O. (4 S.A.R. 93). 


36. Venia aetatis. — In an application 
for venia aetatis, granted by a jud^e in Cham- 
bers, the Court expressed the opinion that an 
application for venia aetatis should not be 
granted pro formd, and ordered that the first 
coming application of this nature should be 
brought beiore the full Bench. — Ex parte Daly 
(6 O.K.). 

37. Of landdrost. — Claim in recon- 
vention. — Where, in an appeal from the 
judgment of a landdrost, it appeared that the 
claim in convention was for £30, and there was 
a claim in reconvention for £17, 7s., being the 
balance of an account for £198, and the land- 
drost dismissed the claim in reconvention on 
the ground that the original amount was 
above his jurisdiction, but gave judgment for 
the claim in convention, Held, that he could 
not separate the claim in reconvention from 
the claim in convention, that he ought to have 
heard both claims, and amended the judgment 
of the court below into judgment for plaintiff 
for £30 less £17, 7s. —Cooper v. Pretoria Zout- 
pansberg Kohinor Co. (4 S.A.R. 153). 

38. Of judge in Chambers. Vide Chambers. 

39. Of High Court— Law No. 2 of 
1883.— Commandeering of inhabitant. 

— The High Court has jurisdiction in cases 
affecting the lawfulness or unlawfulness of 
the commandeering of inhabitants. The pro- 
visions of Law No. 2 of 1883 are applicable to 
all inhabitants resident in the country for 
more than two years, irrespective of the fact 
whether they are naturalised or not, unless 
they are exempted by special treaty. Accord- 
ing to the acknowledged principles of inter- 
national law even inhabitants who are aliens 
can be required to give their help and assist- 
ance for tne preservation of peace and order, 
and for the defence of the country against an 
inroad of barbarians. — C. C. Maynard et Alii 
v. The Field-Cornet of Pretoria (1 O.R. 214). 

40. Landdrost'sjurisdiction.— Plaintiff 

alleged that defendants had bought goods to 
the value of £154, 10s. from him and now sued 
in the landdrost's court for the first instal- 
ment of £77, 5s. Held, that the landdrost had 
no jurisdiction as the whole amount was vir- 
tually in dispute. — Idelsohn v. Davidoff, Rich- 
man dbSchultz (5 O.R., 6th June). 

* 

41. Effect of foreign rehabilitation. Vide 
Insolvency (43). 

42. Native cases. — Jurisdiction. — 
Law No. 4 of 1885. — A native who has 
been punished with lashes by a Native Com- 
missioner or his representative may sue in the 
High Court for damages for assault. Law No. 
4 of 1885 does not deprive the High Court of 
its jurisdiction in such a case. Quaere, 
whether appeal lies to the High Court from a 
criminal sentence passed by a Native Com- 
missioner under Law No. 4 of 1885. — September 
v. W. H, van der Wal (4 O.R. 211). 
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43. In case for restitution of conjugal rights. 
Vide Domicilium (9). 

44. Vide also Landdrost. 

45. Vide also Arrest. 


JURY. 

1. Not agreeing in a criminal case. Vide 
Criminal Procedure (11). 

2. After jury have retired to consider their 
verdict the judge may refuse to send in docu- 
ments to them. Viae Judge (4). 

3. Functions of jury. Vide Gold Law (27). 

4. In civil cases. Vide Procedure (39). 


JUS TERTII. 

1. Setting up the defence to an action for 
ejectment of jus tertn. Vide Procedure (13). 


JUSTICE OP THE PEACE. 

1. An affidavit must be duly signed by the 

J'ustice of the peace before whom it purports to 
lave been sworn. — Ex parte Deecker (Kot. 
Tral. 145). 

2. Justice of the peace acting within 
bis jurisdiction. — A justice of the peace, 
acting within his jurisdiction, is not liable in 
an action for damages in the absence of an 
allegation and proof of malice. — Booysen v. 
Geyser (1 S.A.R. 200). 


KAFIR CHIEF. 

1. Powers of Kafir chief ; grant of land ; 
cancellation. Vide Grant of Land (1). 


KNOWLEDGE. 

1. Estoppel. Vide Estoppel (2). 

2. Of action; interdict refused. Vide 
Estoppel (5). 

3. Is contract.— Mala fides.— The farm 

Elandsfontein was divided into two portions, 
viz. , « * S and J " and ' ' G. " The plaintiff's pre- 
decessor took out licences to peg claims on the 
S and J portion of the farm, out, not knowing 
exactly where the*houndary line was, pegged 
the claims on the G portion. Licences were 
regularly paid on these claims, which were also 
duly amalgamated. Subsequently Ballott be- 
came aware of the irregularity and pegged off 
the claims knowing that they belongeato the 
plaintiff. The Court held that a person who, 
knowing better and being fully acquainted 
with the circumstances, disturbs another person 
in his possession of claims simply because of 
an informality or misdescription in the licences, 
cannot be allowed to take advantage of such 
informality or misdescription, where it appears 
that the person in possession has acted bond 
jide, and consequently awarded the claims 
to the plaintiff. — S. Syndicate v. John Ballott 
G.M. Co. (4S.A.R. 4). 

4. Bondjide pledgee. Vide Pledge (9). 

5. In contract.— Right of pre-emp- 
tion. —Prior contract.— Where in a suit 
for cancellation of a contract of lease of a farm 
inperpetuo, on the ground of the existence of a 
prior contract giving plaintiffs the first refusal 
in the event of sale, it was contended that the 
right of retraction or pre-emption had lapsed 
because no offer had been made by plaintiffs to 
take over the second contract, held, that as 
the second contract had been made by defend- 
ant F with defendants J and L with full know- 
ledge of the first contract, plaintiffs had a 
right of pre-emption or retraction and were 
entitled to have F's contract of perpetual lease 
cancelled with costs. — Transvaal Silver Mines 
v. Jacobs, Legrange & Fox (4 S.A.R. 116). 

6. Calls on shares.— Registration of 

company. — The defendant took shares in 
the plaintiff company, which, according to the 
prospectus, was to be registered under the 
law on limited liability, and which he knew 
had not been so registered at the time the 
shares were allotted to him. He paid 2s. 6d. 
on application and half of the first call of 10s. 
per share, and signed the trust deed. It was 
held that he could not refuse to pay the second 
half of the call on the ground that the company 
had not been properly registered. — Werdmuller 
Building Co., Ltd., v. Reus (4 S.A.R. 102). 

7. Of lessee as to state of house hired by 
him ; damage to furniture. Vide Lease (23). 

8. Of purchaser of sub-lessee's right over the 
thing purchased ; estoppel. Vide Lease (29). 

9. Right of retention of house for work done, 
Vide Retention (3). 
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LAND COMMISSION. 

1. Filing of diagram on appeal.— As 
the Court found it difficult, on appeal, to de- 
cide the appeal without a diagram, it ordered 
that a surveyor should survey the ground and 
frame a diagram, marking down only the 
beacons mentioned by the different witnesses 
in the court below, such diagram bo be filed 
of the record in the case in appeal. — Ras db 
van Zyl v. Wolmarans (Kot. Trai. 37). 

2. Jurisdiction. — Jurisdiction of Land 
Commission with regard to the boundary lines 
and beacons of farms under Law No. 4 of 1875. 
Lubbe and Michel v. Donovan (1 S. A.R. 142). 

3. Jurisdiction of Land Commission to set 
aside an approved diagram. Vide Jurisdic- 
tion (20). 

4. Jurisdiction of Land Commission 
to set aside an inspection report. —The 
Board or Court of Land Commission has no 
jurisdiction to set aside an inspection report 
of a farm. — Ludik v. Hamman (2 S.A.R. 76). 

5. Reopening of case.— Where in an ap- 
plication to have the decision of a Land Com- 
mission set aside it was proved that the Land 
Commission had given notice to V, one of the 
owners of an undivided farm, but not to £, the 
other, and £ claimed to have been prejudiced 
by the decision arrived at, the Court ordered 
the Land Commission to reopen the case. — 
Erasmus v. Malan (3 S.A.R. 48). 


LANDDROST. 

Admission of debt by defendant, 13. 

Affidavits cannot supplement Court re- 
cords, 8. 

Agent, admission of, 22. 

Appeal, no appeal from interlocutory 
order, 32. 

Arrest, power to arrest, 2. 

Assault, 7. 

Coloured person, proof of, 26. 

Contempt of court, 14. * 

Costs, liability for, 22. 
discretion as to, 12, 24. 

Counter-claim, 31. 

Court proceedings, scrutiny of, 10. 

Criminal procedure, 18. 

Damages, jurisdiction, 17. 

Demands, splitting of, 3. 

Discretion as to costs, 12, 24. 

Duty of landdrost to take evidence in 
criminal case, 1. 

Ejectment, jurisdiction, 16. 

Evidence, irregularity, 6, 


Immovable property, transfer of, 21. 

writ against, 9. 

Interdict, 5. 

Interlocutory order, no appeal from, 23. 
Jurisdiction, counter-claim, 31. 

damages, 17. 

ejectment, 16. 

instalment, 25. 

interdict, 5. 

Land Commission and land- 

drost, 15. 

Law No. 4 of 1875 : 15. 

4 of 1884, sec. 2 : 29. 

1 of 1885, sec. 2 : 30. 

6 of 1885, sec. 26 : 23. 

2 of 1894, sec. 1, sub- 

sec, (a), 27. 

perjury, 32. 

seditious libel, trial of, 11. 

splitting of demands, 3. 

vtde also Jurisdiction. 

Land Commission, jurisdiction, 15. 
Law No. 4 of 1875, 15. 

4 of 1884, sec. 2 : 29. 

1 of 1885, sec. 2 : 30. 

6 of 1885, sec. 26 : 28. 

2 of 1894, sec. 1, sub-sec. (a), 27. 

Municipal regulations, 26. 

Perjury, 32. 

Power to arrest, Procedure Act, 1874, sec. 
55:2. 

Preliminary examination, duty of land- 
drost, 1. 

Procedure, 4, 7, 8, 18, 19. 

Public Prosecutor, landdrost as, 4, 18, 19. 

Record of landdrost, Court proceeding, 8. 

must show witnesses 

sworn, 26. 
Seditious libel, 11. 
Splitting of demands, 3. 
State property, exchange of, by land- 
drost, 20. 
Transfer of immovable property, 21. 
Writ against immovable property, 9. 

1. Duty of landdrost to take further evi- 
dence in criminal case. Vide Preliminary 
Examination (1). 

2. Power to grant arrest under sec. 55 of 
Civil Procedure Act, 1874. Vide Jurisdiction 

(2). 

3. Jurisdiction ; splitting of demands. Vide 
Jurisdiction (3). 

4. Conviction by landdrost quashed. 

— Dual capacity. — A conviction by an 
acting landdrost quashed, where such land- 
drost had also acted as prosecutor against the 
prisoner, and had not been properly appointed 
Public Prosecutor. — Breytenbach v. The Queen 
(Kot. Tral. 55). 

5. Jurisdiction of landdrost to grant inter- 
dict. Vide Interdict (1). 

6. Evidence taken not in presence of prisoner 
nor under oath. Vide Evidence (4). 
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7. Ought not to hear the civil action for ' 
assault where the conviction for the assault is 
still pending in review before the High Couit. 
Vide Assault (2). 

8. Record of landdrost court proceedings not 
to be supplemented by affidavits. Vide Affi- 
davits (6). 

9. The proper person to sign and issue writ 
of execution against immovable property under 
sec. 39 of Civil Procedure Act, 1874. Vide 
Procedure (8). 

10. Court proceeding not scrutinised too 


closely. Vide Plea (10). 

11. Jurisdiction of landdrost to try a case of 
seditious libel under Criminal Procedure Act, 
1864. Vide Seditious Libel (1). 

12. Landdrost's discretion as to awarding 
cost?. Vide Costs (6), (7). 

13. Bound to give judgment in favour of 
plaintiff where defendant, when sued on a 
promissory note, admits the debt. Vide 
Promissory Note (8). 

14. Called upon to answer for contempt of 
court. Vide Contempt of Court (2). 

15. Law No. 4 of 1875. — Jurisdic- 
tion. — Jurisdiction of the Land Commission 
and of the landdrost with regard to the boun- 
dary line and beacons of farms under Law No. 4 
of 1875. — Lubbe and Michel v. Donovan (1 
S.A.R. 142). 

16. Jurisdiction of landdrost in a case of 
ejectment. Vide Jurisdiction (17). 

17. Jurisdiction of landdrost in a case of a 
claim for damages. Vide Jurisdiction (18). 

18. Signing summons calling on accused to 
appear at the preliminary examination "pro 
Public Prosecutor." Vide Criminal Proce- 
dure (16). 

19. Landdrost acting as Public Prosecutor 
at the preliminary examination. Vide Pre- 
liminary Examination (6). 

20. Without authority cannot effect an ex- 
change of State property. Vide State Pro- 
perty (1). 

21. Deed of transfer signed by the landdrost 
has not the effect of transferring property 
until registered by the Registrar ot Deeds. 
Vide Interdict (17). 

22. Personal liability for costs. — 
Admission of agent.— Landdrost not com- 
petent to demand production of certificate of 
good conduct from an agent applying for his 
licence. Landdrost mulcted in costs of an 
application made for the setting aside of acts 


committed by him beyond his jurisdiction. — 
Landdrost of Piet Retief v. Boummi (H. 184). 

23. No appeal from an interlocutory or pro- 
visional order of the landdrost. Vide Appeal 

(8), (9). 

24. Has no discretion as to costs, which must 
go to winning side. Vide Costs (19) ; vide 
also Appeal. 

25. Jurisdiction. — Plaintiff alleged that 
defendants had bought goods to the value of 
£154, 10s. from him, and now sued in the land- 
drost's court for the first instalment of £77, 5s. 
Held, that the landdrost had no jurisdiction 
as the whole amount was virtually in dispute. 
— Idelsohn v. Davidoff, Rcichman & Schultz 
(5 0.R., 6th June). 

26. Landdrost's court records. — 
Town regulations.— Walking; on side- 
walks.- Coloured persons.— The records 
of a landdrost's court should show clearly that 
the witnesses were duly sworn. If any one is 
charged with contravening the town regula- 
tions by walking on a sidewalk, being a 
colourecl person, it must be fully proved that 
he is a coloured person. — W. db A. Schwartz v. 
The State (4 O.R. 242). 

27. Law No. 2 of 1894, sec. 1, sub-sec 
(a). —Punishment wrongly applied. — 
By virtue of Law No. 2 of 1894, sec. 1, sub-sec. 
(a), the landdrost has jurisdiction to inflict 
imprisonment for a term not exceeding two 
years in cases of cattle theft. Where the 
Landdrost of Z had by mistake applied this 
punishment to a case of theft whicn did not 
fall under the law the sentence of eighteen 
months passed by the landdrost was reduced 
to six months.— The State v. Tom (2 O.R. 27). 

28. Landdrost's jurisdiction ; sec. 26 of Law 
No. 6 of 1885.— J. C. de Vos v. A. G. Guerin 
(2 O.R. 86). 

29. Contravention of Law No. 4 of 
1884, sec. 2.— Jurisdiction of the land- 
drost. — At the trial of the accused (now 
appellant) in a landdrost's court for contra- 
vention of sec. 2 of Law No. 4 of 1884, in that 
he, in contravention of that section, had sold 
cartridges and powder to certain persons, 
exception was taken to the indictment that 
the landdrost had no jurisdiction to decide on 
the charge, as the nature of the crime, in 
view of the severity, of the maximum punish- 
ment to which the guilty party is subject by 
that law, showed that the jurisdiction of the 
landdrost was excluded. The landdrost dis- 
missed the exception. Held,, on appeal, that 
the landdrost had jurisdiction. The appeal 
was dismissed. — Jordaan v. The State (3 O.R. 
30). 

30. Landdrost's jurisdiction. — Sec. 
2 of Law No. 1 of 1885.— A landdrost has 
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jurisdiction in cases of contravention of sec. 
2 of Law No. 1 of 1885 (the holding of an auc- 
tion without a licence), although under that 
section a fine of £100 (which is above the juris- 
diction of a landdrost) may be imposed. — 
Cardinaal v. The State (3 O.R. 74). 

31. 'Summons for payment.— Coun- 
ter-claim.— Jurisdiction of landdrost. 

— If it appears to the landdrost that there is a 
bond fide counter-claim, he ought, where such 
counter-claim is above his jurisdiction, to 
make no order for costs in his judgment of 
absolution.— Eraser v. Gallewski (3 O.R. 181). 

32. Perjury. — Jurisdiction of the 

landdrost. — A landdrost has no jurisdiction 
to try a case on a charge of perjury. The test 
of the jurisdiction of the landdrost in criminal 
cases is the importance and nature of the 
crime, and not the amount of punishment im- 
posed by him. (Morice, J., dissenting.) The 
Grondwet cannot be repealed tacitly, or by 
inference, by ordinary subsequent legislation. 
— Tom v. The State (3 O.R. 176). 

33. Vide also Jurisdiction. 


LANDLORD. 

1. Landlord's hypothec. Vide Hypothec. 

2. And tenant. Vide Lease. 


LAPSED SHARES. 

1. Votes in respect of lapsed shares. Vide 
Shares (11). 


LATERAL SUPPORT. 
l. Lateral support for buildings.— 

Owners of adjoining erven are mutually obliged 
to refrain from doing anything by which the 
necessary support for buildings on the neigh- 
bouring properties is removed.— Johannesburg 
Board of Executes and Trust Co., Ltd., v. 
Victoi'ia Building Co., Ltd. (1 O.K. 43). 


LEASE. 

Abandonment of leased premises, lessor's 

right to cancel, 4. 
Assignment of lease, 12, 32, 37, 38. 
Breach of conditions, 2, 6, 18, 23. 

no right of cancella- 

tion for immaterial 
breach, 20. 

cannot be tried on ap- 

fdication, 21. 
e of liquor on leased 
premises when, 30, 
31. 
Cancellation of, 2, 4, 6, 10, 11, 14, 16, 18, 20, 

25, 40. 

judge in Chambers cannot can- 

cel lease, 27. 

waiver of right to cancel, 22. 

Cession, lessee's right of, 12, 32, 37, 38. 
Clay, not a delfstof, 41. 

Conditions, breach of, 2, 6, 11, 20, 21. 

Construction of agreement, 17, 18, 39, 40, 41. 

Damages, 4, 10, 11. 

Drainage, of dirty water to the street, 36. 

Farming lease, rights of lessee, 8. 

Hire, goes before purchase, 34. 

Hire-purchase system. Vide Hire-Pur- 

CHASE. 

House, lessee's right to sublet, 12. 

Hypothec of lessor, 5. 

Improvements by lessee on leased premises, 

3, 24. 
Land, lessee's right to sublet, 12. 
Law No. 7 of 1883, sec. 14 : 7, 17. 
Lease for ninety-nine years, 15, 33, 36. 

gives no right to 

minerals, 34. 
Lessor and lessee, relation between, 6. 

lessee not entitled to pre- 

judice lessor's rights, 16. 

lessee entitled to leave 

premises by reason of 
lessor's breach, 23. 

right of lessee to cut trees, 

29. 

tortious act of third party , 

42. 
Licence-money, lessee no right to, 9. 
Minerals, prospecting for, 7, 8. 
Mineral rights, 9, 39. 
Mortgage of leased property, 13. 
Notice of intention to quit, 26. 
Prospecting for minerals, 7, 8. 
Registration under Law No. 7 of 1883, sec. 

14: 17. 

fees, 17. 

of lease for ninety-nine years, 

33. 
Rent, cancellation for non-payment, 14, 25. 

forfeiture of, 23. 

no abatement of, by reasons of tortious 

act of third party, 42. 

tendered in advance, 25. 

Retention, right of, 28. 

Sale and purchase, hire goes before purchase, 

34. 
Servitude not described in deed of transfer, 

36, 

K2 
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Spscific perform inc3. Vide Specific Per- 
formance. 
Stand, what is, 15. 
Subletting, lessee's right of, 12, 18, 43. 

lessee's liability where sub-lessee 

not accepted by lessor, 24. 
Waiver of right to cancel, 22. 
Water, meaning of the words " full right of 
water," 10. 

non-fulfilment of guarantee to supply, 

11. 

1. Fraud ; mortgage bond. Vide Fraud 
(1). 

2. Cancellation of lease. — Condi- 
tions of lease not observed.— The lease 
of a house cancelled, where the tenant had not 
observed the conditions of the lease, and where, 
moreover, the lessor had immediate need of the 
house for himself and family. — Loxton v. 
Brayhirst (Kot. Tral. 33). 

3. Improvements by lessee ; insolvency ; 
compensation. Vide Insolvency (70). 

4. Lessee ceasing" to pay rent and 
abandoning premises leased. -Where a 
lessee ceased to pay rent, allowed the premises 
leased to go to ruin* and had abandoned them, 
Held, that the lessor was entitled to a cancella- 
tion of the lease and to damages. — Stamp v. 
Rex (Kot. Tral. 147). 

5. Hypothec for rent of lessor on omnia 
Ulata et invecta. Vide Hypothec (1), (2). 

6. Cancellation of lease where cove- 
nants in the lease had not been ob- 
served by lessee.— Where the lessor passed 
a mortgage bond in favour of the assignee of 
a lease, and effected a cession to him of the 
lease by way of pledge or collateral security 
for the due discharge of the mortgage bond, 
the assignee and lessee, however, to continue 
to pay rent to the lessor, Held, that the 
relation of landlord and tenant continued 
between the lessor and the lessee, notwith- 
standing the cession by the former to the latter, 
and that therefore, on breach of the covenants 
in the lease by the lessee, the lessor was entitled 
to a cancellation of the lease. — Brook* v. Bond 
and The Cape Commercial Bank (1 S.A.R. 1). 

7. Sec. 14 of Law No. 7 of 1883. -A 

contract giving the right of prospecting for 
minerals is not a lease, and therefore need not 
be notarially drawn and registered. Vide 
Specific Performance (2). 

8. The holder of an ordinary farming lease 
has no right to minerals. Vide Mynpacht 
Brief (1). 

9. Of mineral rights.— Licence- 
money.— A lease of the mineral rights on a 
piece of land does not convey to the lessee the 
right to receive from the Government the half 
of the moneys paid for licences when the land 


is proclaimed a public gold-field under the 
Gold Law. — Kraft v. Bok, N.O., and the 
Witwatersrand G. M. Co. (2 S.A.R. 168). 

10. Poll right of water.— Where the 
lessor guaranteed the lessee the full right of 
water for a mill during the lease, it was held 
by the majority of the Court, on appeal,* that 
the words " full right of water" meant " suffi- 
cient water for the mill." — Muir v. Bower (2 
S.A.R. 160). 

11. Cancellation.— Damages.— Where 
the predecessor in title of the defendants leased 
certain land to the plaintiff and guaranteed 
"the full right of water" (interpreted by the 
Court in Muir v. Bower to mean sufficient 
water for the mill, vide supra, 10) for a certain 
mill during the lease, and the plaintiff sued 
the defendants for damages for the non-fulfil- 
ment of the said guarantee, and the defend- 
ants proved that they were not responsible for 
the want of sufficient water, the Court gave 
judgment in their favour with costs. The 
Court, further, gave judgment in favour of 
the defendants on a claim in reconvention for 
rent in arrear, and also for £200 damages for 
the non-fulfilment by the plaintiff of his obliga- 
tions under the lease, and for cancellation of 
the lease. — Bower v. Dow ds Co. (2 S.A.R. 
175). 

12. Of land.— Cession.— Subletting.— 
There exists no distinction in law between a 
lease of houses and of land, in so far as con- 
cerns the right of the lessee to sublet or make 
a cession of the lease without the consent of 
the original lessor. Voet, 19, 2, 5; de Vries 
v. -Alexander (Foord Rep. 43), and Sivarts 
v. Landmark (2 S.C. 5) discussed and dis- 
sented from. — Eckhardt v. Nolte (2 S.A.R. 
48). 

13. Subsequent lease of mortgaged property 
by mortgagor. Vide Mortgage Bond (5). 

14. Payment of rent stipulated to be 
made in advance on the 1st January 
of each year, — Where it was stipulated in 
a lease that the rent should be paid in advance 
on the 1st January of each year, and if not 
paid on the due day the lease should be can- 
celled, it was held that a tender of the rent on 
the 3rd January, where the 1st January fell 
on a Sunday and the 2nd January had been 

E reclaimed oy the Government as a public 
oliday, was not a compliance with the terms 
of the lease. — Lawley and Others v. van Wijk 
(2S.A.R. 248). 

15. Stands on a proclaimed gold-field, being 
leases in longum tempus for ninety-nine years, 
partake of the nature of immovable property. 
Vide Stand (1). 

16. Lessor's rights not to be preju- 
diced by lessee. — The lessee is not entitled 
to make use of his position to the prejudice of 
the lessor in his rights. Where a company, 
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being lessees of certain water-ri«ht on ground 
which they considered nn proclaimed, discover 
afterwards that that ground is in reality pro- 
claimed, and thereupon, while the period of 
lease had not yet expired, obtain that water- 
right for themselves by application to the 
Government, the Court refused to support 
them in their action and denied them the 
right to cancel the lease and to demand back 
moneys for rent paid under protest. — The 
Salisownj G. M. Co. v. Klipriversberg Estate 
and G. M. Co. (H. 186). 

17. Registration under sec. 14 of Law 
No. 7 of 1883.— The registration fees which 
must be paid in terms of sec. 14, sub-sec. 3, of 
Law No. 7 of 1883, must be regarded as trans- 
fer dues payable to the same official as these. 
For the purposes of registration of leases in terms 
of sec. 14 read with sec. 11 (if this section may 
be extended so as to refer to leases) of Law No. 
7 of 1883, a contract which by agreement shall 
date back from a stipulated time was consi- 
dered as having been concluded on the date of 
agreement where the retrospective force of the 
contract was not created m fraudem legis. — 
Paardekraal G. M. Co. v. The State (H. 173). 

18. No right to sublet.— Cessio 
bonorum, breach of. — Cancellation. 

— Where in the lease of a stand with buildings 
on it, it was stipulated that the lessee should 
not sublet without the consent of the lessor, and 
the lessee thereafter made a cessio bonorum of 
all his goods to a trustee for the benefit of his 
creditors, the Court held that a breach of con- 
tract had taken place on the part of the lessee, 
giving the lessor the right to institute an 
action for the cancellation of the lease, and 
cancelled it accordingly. — Rissik St. Syndicate 
v. Smith, Forrest <fc Co. (3 S. A.R. 81). 

19. Sub-lease.— Variation of lease by 
lessee.— Specific performance. Viae 
Specific Performance (3). 

20. Breach of condition of lease.— 
Consent by lessor.— Where, in a suit by 
a lessor of house and ground for cancellation 
of the lease and damages caused by breach of 
a lease, it was proved that the lessor had con- 
sented to the lessee building upon part of the 
ground, and the lessee had without consent 
placed a door through the wall into the new 
building, but on objection being made had 
built up the door again, the Court held that 
though the lease contained a stipulation against 
alterations by the lessee without the lessor's 
consent, the alteration was immaterial, and 
granted absolution from the instance. — Parker 
v. McLeenon (3 S. A.R. 218). 

21. Breach of lease cannot be tried 
on application. Vide Application (21). 

22. Right to cancel lease.— Waiver 
of terms in lease.— Where, in a suit for 
cancellation of a contract of lease by reason of 


the non-payment of rent, prompt discharge of 
which was stipulated for in the lease, it was 
proved that plaintiff's agent when tendered the 
rent by! defendant had replied that defendant 
was not to trouble about it, if they wanted 
the money they knew to whom to come for 
it, the Court held that this constituted a 
waiver of the stipulation for prompt payment 
and gave judgment for defendant. — Roberts 
v. Nourse (4 S.A.R. 127). 

23. Breach by lessor.— Forfeiture of 
rent.— Damage to furniture.— Know- 
ledge. — Where, in an appeal from a decision 
of the Landdrost of Pretoria, it appeared that 
a lessee leased a house on the condition that a 
drain was dug to drain the place and also a 
water-closet to be built, and this was not done, 
Held, that the lessee was entitled to leave the 
house after fourteen days' occupation without 
paying any rent on the ground of the non-per- 
tormance of the conditions of the lease by the 
lessor, but was not entitled to claim in recon- 
vention for damages done to certain furniture 
by the dampness of the house as he was aware 
of the state of the house before he entered. — 
Venter v. Palm (4 S.A.R. 157). 

24. Subletting.— Lessee liable tor 
rent. — Compensation for improve- 
ments refused.— Where, in a suit by a 
lessor for rent and damages from the lessee in 
the case of non-payment of the rent by sub- 
lessee, it was found as a fact that the sub-lessee 
had not been accepted in place of the original 
lessee by the lessor, the Court held that the 
defendant lessee was not discharged of his obli- 
gation to the original lessor, gave judgment for 
the rent, cancelled the contract, and in the ab- 
sence of a special stipulation for compensation 
for improvements, refused a claim in recon- 
vention for improvements effected upon the 
land hired. — Hove v. Schroder ds Liebenhehr (4 
S.A.R. 165). 

25. Tender of rent in advance.— Can- 
cellation of lease refused.— Costs.— 

Where, in a suit for rent and cancellation of 
the lease under which rent was payable 
monthly, it appeared that defendant had ten- 
dered rent in advance for a greater period than 
a year, and thereafter the rent was not paid 
promptly on the first of the month within the 
period covered by the tender, the Court gave 
judgment for the rent owing, refused the claim 
for cancellation of the contract, and ordered 
both parties to pay their own costs. — Roberts 
v. Nourse (4 S. A R. 180). 

26. No notice of vacating premises 
let.— Liability for rent.— Custom.— M 
hired a shop from B & C f or one year, at the 
expiration of which a new contract was entered 
into for one month, i.e. from 8th October to 
8th November. M remained in possession for 
nearly a month after 8th Noveniber and then 
left, tendering rent only to 8th December, 
without having given notice of his intention to 
quit. B & C sued him for a month's rent in 
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lieu of notice. Held, en Appeal, tl at in the 
absence of any custcm to the ccntiaiy he was 
not liable, although he had given no notice. — 
Miolee v. Boult & Ccllicrs (4 S.A.R. 257). 

27. Judge in Chambers cannot cancel lease. 
Vide Chambers (4). 

28. Jus retentionis.— Veota et 

illata. — The jus retentionis of a landlord over 
the vecta et illata of a tenant docs not apply 
to goods belonging to a third party where the 
latter, with the object of freeing such goods 
from the jus retentionis, has given the land- 
lord notice of the fact that they are his pro- 
perty. — Mackay Bros. v. B. Cohen (1 O.K. $42). 

29. Knowledge. — Estoppel. — Lease 
and hire. — Sub-lease. — Verbal con- 
dition.— Right of lessee to cut wood 
suitable for cutting (Sylva caedua).— 

Where the purchaser of a property under lease 
had knowledge of the existence of a young 
plantation of trees which had been planted by 
the sub-lessee solely for his own benefit, with 
the consent of the lessee, confirmed by the 
original owner subsequently to the execution 
of the written sub-lease, and where the pur- 
chaser by remaining silent for three years had 
caused the sub-lessee to suppose that he did 
not claim the trees, and the purchaser had, 
without protesting, allowed the sub-lessee to 
proceed with the planting out of trees at his 
own expense, which the latter would not have 
done had it not been for the conduct of the 
purchaser, the purchaser was held to be 
estopped from denying the validity of the 
consent of the lessee and the confirmation by 
the former owner on the plea that he was an 
innocent purchaser. Where virgin land un- 
built upon and uncultivated is leased for a 
certain period, and there is no provision in 
the lease regulating the manner of cultivation, 
the lessee may cultivate the land as he wishes, 
provided he does not, at the expiration of the 
lease, return the property to the lessor in a 
worse condition than he found it. When a 
lessee leases ground with the object, known to 
the lessor, of planting trees with the object of 
subsequently cutting them down and selling 
them for his own benefit, the lessor cannot 
prevent him from so cutting down the trees 
unless this in itself causes damage to the 
ground. A lessee is entitled, during the con- 
tinuance of his lease, to chop down trees 
planted by himself for the purpose of sale 
{Sylva caedua), subject to the obligation to 
leave the surface in the same condition in 
which he found it. Under the term Sylva 
caedua the blue gum tree is included, as this 
tree, after it has been cut down, again sprouts 
out from the original root and stem, and at 
fixed intervals produces, as it were, crops of 
wood (fructus) as before. — Houghton Estate 
Co. v. F. S. McHattie & W. S. Barrat (1 O.R. 
92). 

30. Secret sale of liquor. —Condition. 
—Breach. — A condition in a lease that the 


lessees should not open or allow or cause to be 
opened any hotel, canteen, restaurant or place 
for the sale of wines or spirituous or fermented 
liquors upon the leased stand, Held, not to 
have been broken by the secret sale of liquor 
to Kafirs without knowledge of the lessees in 
a backyard of the stand when under control of 
a sub-lessee. — City and Suburban G.M. and 
Estate Co. v. Kramer & Co. (6 O.R.). 

31. Breach of lease. — Cancellation. 

— Certain ground was leased to W with a pro- 
vision that the lessee should not open or allow 
or suffer to be opened any canteen, restaurant 
or place for the sale of wine or spirits on the 
leased ground. W allowed a certain L to 
carry on business on the leased ground, and L 
appointed certain M to manage his business. 
It was proved that during the time M was there 
strong liquor was sold to natives by certain 
H and D, who were in the service of M. It 
was also shown that W was warned that liquor 
was being sold on the leased ground and that 
W did nothing to restrain such sale. Held, 
that as W had knowledge that liquor was 
being sold and did nothing to restrain it, he 
must be considered to have broken the pro- 
vision of the lease mentioned, and that the 
lessor was entitled to have the lease declared 
cancelled. — Wood v. Meyer and Charlton G. M. 
Co., Ltd. (6 0.R.). 

32. Cession. — Assignment. — Plaintiff 

entered into a lease with H, who paid the rent 
for the first year. For the second year's rent 
H gave a promissory note which', however, 
was never paid. In the beginning of the third 
year H ceded his lease to defendant, who 
thereupon tendered the third year's rent to 

Slain tiff, who refused to take the money unless 
efendant also paid the second year's rent. A 
short time afterwards the defendant renounced 
the lease as it was no longer profitable. Plain- 
tiff now sued defendant for the second and 
third year's rent. Held, that defendant was 
not liable for the second year's rent as he had 
taken no such liability on him, and was not 
liable for the third year's rent as he and plain- 
tiff had never been ad idem with reference to 
the taking over of the lease, which must be 
considered as lapsed. — Pieterse v. Pickard (6 
O.R.). 

33. Lease for ninety-nine years must 
be registered against title deed. — 
Registrar of Deeds is bound to register a lease 
for ninety-nine years against the title of a 
farm as also in a separate register. — Johannes- 
burg WaterworJcs Estate and Exploration Co., 
Ltd., v. Registrar of Deeds (4 O.R. 101). 

34. Hire goes before purchase. — 
Estoppel. — where a leased property is in 
presence of the lessee sold by public auction 
on the representation that there is no lease on 
the property, and the lessee docs not protest 
against such representation, he cannot after- 
wards be heard to say that the property has 
been obtained by the purchaser subject to the 
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lease. — T. W. Beckett & Co. v. B. Gundlejinger 
(4 O.R. 103). 

35. Hire-purchase system. Vide Hire- Pur- 
chase (3). 

36. Lease for ninety-nine years.— 
Heal right. —Notice of servitude.— 
Sec. 2 of Law No. 3 of 1886.— Drain- 
age of dirty water.— A lease over an erf 
for ninety-nine years fixes a real right on that 
erf (cf. Collins v. Hugo and Standard Bank, 
10 C.L.J. 344, and van der Hoven and Bantjes 
Reef G. M. Co. v. Pansegrow, 1 O.R. 247). 
Where a third party is ignorant of the 
existence of a servitude and the deed of 
transfer makes no mention thereof, he can 
have recourse to sec. 2 of Law No. 3 of 
1886, providing that no servitude is of force 
against third parties unless duly described in 
deed of transfer. According to Roman-Dutch 
law every one must lead off liis dirty water ter 
naaste strate. — Brook* v. Directors Corner 
Estate Co. (4 O.R. 421). 

37. Cession of a lease. —Vinculum 

juris. — Where a lessee cedes his lease to a 
third person, who thereafter pays the rent 
to the lessor, there arises a vinculum juris 
between the lessor and such third person. — 
Executor of Roivley v. Drysdale db Co. (5 O.R., 
March). 

38. Lease.— Cession of rights and 
obligation of cedent.— Surety for the 
payment of rent.— Where the lessee of 
certain stands, leased to him by written con- 
tract, of which one of the clauses was that the 
lessee had the right to assign the contract but 
would remain liable to the lessor for payment 
of the rent, had been sued after the cession of 
the contract for payment of two months' 
rent, it was decided {per Gregorowski, C.J., 
and Reitz, J.) that he had a good claim for 
thi.? amount against the cessionaries, who had 
not pleaded nor proved that they had made 
themselves liable to the first lessor. Per 
Esser, J., dissentiente : In the above case ces- 
sion has taken place between the first lessee 
and second lessees. The first lessee has no 
right of action as against the second lessees, 
as he has ceded the rights as well as the obli- 
gations. The obligation of the first lessee as 
against the lessor is to be considered as that 
of surety, apart from the cession. Per 
Gregorowski, C.J. : In case of cession of a 
debt the cessionary is the only proper person 
to proceed against the debtor, who cannot 
object to the cession. The debtor who in 
ignorance of the cession pays the original 
creditor is discharged from further liability. 
— Schlom <& Ginsberg v. Stein (5 O.R., March 
and April, 1898). 

39. Lease.— Mineral rights. —Verbal 
evidence. — Law No. 7 of 1883, sec. 
14. — V.R.R. of the 12th August, 
1886. — Law No. 21 of 1896, sec. 
31. — A lease of ninety-nine years gives 
no right to minerals unless it is expressly 
stated therein. It is not permitted to bring 


verbal evidence to modify a written agreement. 
— Turffontein Estates, Ltd., v. de Villicrs (5 
O.R., June). 

40. Building. — Obstruction of the 
view of the face of a wall.— Where the 
parties had agreed that if a building was 
erected by which the view of the face of a 
certain wall would be obstructed the contract 
of lease might be cancelled, the Court held 
that a wooden screen by which the view of 
the wall was obstructed must be regarded as 
a building in terms of the contract. — Dr. H. 
Lewkoivitz v. Billingham & Co. (2 O.R. 36). 

41. Contract of lease. — Interpreta- 
tion of. — The point at issue in this case was 
whether the lessee of a piece of ground had 
the right to dig for clay on the demised pro- 
perty in order to use it for making bricks and 
other earthenware and to erect a factory on 
the ground. The lessee based his claim on the 
contract of lease, by which he was granted 
the right inter alia to dig for minerals, metals 
and delfstoffen. Held, ( 1 ) that the chief obj ects 
of the lease were agricultural and residential ; 
(2) that the word "clay" must be taken in the 
ordinary sense in which it is used in this 
country, in which case the material " clay" does 
not fall under the term "mineral" or "metal" 
or delfstof. The rule is that the words of a con- 
tract must be interpreted according to the 
ordinary and general meaning as used in this 
country, although the scientific meaning of the 
words may be different. — Donovan v. The 
Turffontein Estate Co. (2 O.R. 218). 

42. Lessor and lessee. — Tortious 
act of third party. — A lessee is not entitled 
by reason of the primd facie tortious act of a 
third party interfering with the due enjoy- 
ment of the premises leased to an abatement 
of rent or cancellation of the lease. — Bex v. 
Stamp (Kot. Tral. 63). 

43. Sub-lease.— Repudiation of sub- 
lease by sub-lessee.— New lease with 
lessor declared void.— M leased certain 
property to B, who sub-let to W. W subse- 
quently wrongfully repudiated his sub-lease 
with B and obtained a new lease direct from 
M. Held, that this conduct on the part of W 
justified the cancellation of the sub-lease by B 
and the ejectment of W from the property. 
The new lease from M was also declared void. 
— Birkelt and Others v. Woodroffe and Marais 
(3 S.A.R. 102). 

44. Vide also IMPROVEMENTS. 


LETTER. 

1. There is a rebuttable presumption that a 
letter duly posted has reached its destination. 
Vide Costs (12). 
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LEX ANASTASIANA. 

1. Debts sold collectively.— Where in 
a suit for payment of £500 due upon a certain 
promissory note in favour of the C C Bank, 
and sold with other obligations in liquidation 
to S, the lex anastasiana was pleaded, the 
Court held that the lex anastasiana did not 
apply as the debts were sold collectively in 
liquidation, and gave judgment for the amount 
of the promissory note. — Siveicright v. Green 
(4S.A.K. 126). 

2. Not in force in this State.— Lex 

anastasiana declared not in force in this 
State ; consequently a creditor is entitled to 
cause the estate of his debtor to be placed 
under sequestration on a claim for £105 pur- 
chased by such creditor for £40. — Machattie 
v. Filmer (1 O.K. 305). 


LEX HAO EDIOTALI. 

1. Where a testator instituted his second 
wife heir in a child's poition under his will, 
and also bequeathed to her a farm as a legacy, 
Held, that so far as the legacy was concerned, 
the testator had acted contrary to the pro- 
visions of the lex hac edictali, and that plain- 
tiff, as daughter of the testator by his tirst 
marriage, was entitled to her share of the 
farm.— -Jacobs v. Prinsloo (1 S.A.R. 67). 

2. Exception to plea of lex hoe edictali up- 
held. Vide Exception (28). 


LIABILITY. 

1. Of carrier. Vide Carrikr. 

2. Of heir for debts due by the estate. Vide 
Inheritance. 

3. Of a person to whom an interest in a con- 
cession ha.d been ceded without his knowledge 
or consent Vide Concession (4). 

4. Of a person subsequently ratifying a con- 
tract. Vide Contract (9). 

5. Of make of a prcmiescry ncte, which he 
paid on the date due, but did not receive back. 
Vide Promissory Note (14). 

6. Of Hirety, where the principal makes an 


alteration in the agreement for the perform- 
ance of which the surety had entered into the 
surety bond. Vide Surety (6). 

7. Of underwriter of shares. Vide Shares 

(6). 

# 8. Of members of company without 
limited liability. — Persons who peg oft' a 
number of claims and who cause them to be 
registered in the name of a company, or of a 
syndicate, without limited liability, are all 
liable in several to the creditors of the com- 
pany, and therefore, on a judgment against 
the company, a writ of execution may be 
issued against any of the members of the com- 
pany. — Charles Maidment v. Nabob G. M. Co, 9 
Ltd. (1 O.R. 296). 

9. For damage to building owing to subsi- 
dence of adjoining ground. Vide Damages (47). 


LIBEL. 

Actionable words, 7, 18, 22. 

Apology, 22. 

Circulation of libel, 2. 

Criminal libel, 17, 20, 23. 

Damages, 10, 12, 22. 

Defamation, 26. 

Executive Council, 18. 

Fair comment, public man, 4, 5, 12, 13, 14. 

Handwriting, evidence as to, 24. 

Innuendo, 15, 19, 23. 

Interdict against publishing unknown pam- 
phlet, 27. 

Justification, 14, 17. 

Malice, 3, 6, 10, 16. 

Meeting «f shareholders, privilege, 9. 

Member of Volksraad, 21. 

Non -publication, 17. 

Privilege, malice, 3, 9, 10, 16, 21. 

Procedure, allegation of circulation of libel, 

2. 
presence of wit- 
nesses, 11. 

Public man, fair comment, 4, 5. 

Publication, 2, 8, 9, 17, 24. 

Retort, 25. 

Seditious libel. Vide Seditious Libel. 

Slander, 21. 

in rixa t 25. 

Truth, 17. 

Witness-box, statement in, 26. 

Witnesses, summons, 11. 

Words, actionable per se, 7, 18, 22. 

in rixa, 25. 

1. Seditious libel. Vide Sedit ous Libel. 

2. Libel. — Summons.— Circulation 
of libel.— In a summons for libel, although it 
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is advisable to set out and incorporate the 


actual words or article complained of, it is not* is actionable per sc. — Erasmus v. Pieterse (2 


absolutely necessary to do so, provided the 
innuendo be laid in the summons and the 
article be annexed thereto, and the summons 
contain a prayer that the article so annexed 
may be considered as forming part of the 
summons. It is not necessary to allege in the 
summons that the author of the libel, origi- 
nally published abroad, has circulated it in 
this country, in order to make him liable 
therefor. — MacDonald v. Dormer (2 S.A.R. 
270, 1888). 


accuse a man generally of having stolen land 


3. Privileged occasion. — Malice. — 

The defendant instructed his clerk to write a 
letter to the plaintiff as gaoler of the Pretoria 
prison, wherein he complained that good 
rations were removed and bad rations substi- 
tuted for distribution among the prisoners, 
and that this took place with the co-operation 
of the plaintiff. This allegation was made by 
defendant, who was the contractor for the 
delivery of rations to the prison, bond fide and 
in the belief of its truth, and under circum- 
stances which rebutted the presumption of 
malice. In the absence of express proof of 
animus injuriandi the Court field tnat the 
letter was not actionable, and gave judgment 
in favour of the defendant. — van Keenen v. 
Mollett (2 S.A.R. 5). 

4. Of public man.— Fair comment- 
Where the defendants wrote and published of 


S.A.R. 225). 

1 8. Publication. — Letter containing: 
libel to complainant. — No action for 

damages for libel alleged to be contained in a 
letter addressed to the complainant will lie 
where the letter is received by the addressee 
personally, because there is no publication to a 
third person. — Kearns v. Wheeler (3 S.A.R. 
89). 

9. Meeting of shareholders.— Privi- 
lege. — Publication. — When T, a share- 
holder in a certain company, accused L, one of 
the directors, at a public meeting of the company 
where reporters were present, of using the 
time of tne manager and money of the com- 
pany for his own private purposes, and failed 
to prove the charge at a subsequent meeting 
of shareholders, and pleaded privilege in 
answer to an action for slander, the Court 
held that as T might have demanded an 
inquiry, and knew that his speech would be 
published in the newspapers, he could not 
plead privilege, and was liable for the slander. 
—Lawley v. Turland (3 S. A.R. 239). 

10. Malus animus.— Privilege.— 
Damages. — Where in an action for damages 
for slander it was proved that P had said to a 
third party that K had been guilty of fraud 
and conspiracy, that he intended to summon 


the plaintiff, who was State Secretary of the , him, and that K would probably be struck off 
Transvaal, that he was an atheist, and with- the roll of attorneys, and P's attorney had 
held fioni his child the sacramental seal of also made the same charge in a letter to P's 
baptism, the Court, in an action for damages, ' partner in other matters, Dut not in the bnsi- 
httd that the words were per se libellous ; | ness with regard to which the charge was 
further, that they were false, were not used on | made, the Court held that the letter to P's 
a privileged occasion, and were not a fair partner was not privileged, that P had slan- 
criticism of a public man in his public capacity. ■ aered K, and awarded him £50 damages with 
Judgments given against defendants for £30 I costs.— Keet v. de Pass (3 S.A.R. 257). 
and costs. — Bok v. Erasmus and Taerkn (2 . _^ 

S. A. R. 164). I 11. Witnesses. —Summons.— Where in 

i a suit for slander the summons merely stated 
5. Of public man. — Fair Comment. — i that the slander was uttered " openly," Held, 
Where the defendants printed and published a that the persons in whose presence the slander 


letter and a leading article charging the plain 
tiff with grave dereliction of duty in his 
capacity as district surgeon of Johannesburg, 
the Court being of opinion that the charges 
were untrue, and that they were not a fair 
criticism of a public man in his public capacity, 
gave judgment in favour of the plaintiff for 
£10 and costs. — Sauer v. Mendelssohn and 
Scott (2 S. A. R. 210). 

6. No malice "in fact."— Where the 


had been uttered should be specified, and 
if the persons were unknown, that the sum- 
mons snould state in the presence of persons 
unknown. — PretoHus v. The State (4 S.A.R. 
115). 


12. Damages. — Pair comment. — 

Where in a suit for damages for libel, insti- 
tuted by the directors of a Board of Executors 
and Trust Co. against K, the proprietor of a 

newspaper, in which an article appeared accus- 

defendants published in a newspaper certain ing the said directors of having conspired with 
notes damaging to the character of the plain- the auditors to conceal the true state of the 
tiff's place of business, the Court, in an action company's affairs from the public, it was 
for damages instituted by the plaintiff, held shown that though the auditors stated they 
that the words used were libellous and, ' had omitted certain items because the directors 


did not wish these to appear, there had been 

no such communication between the directors 

and auditors, the Court held the article libel- 

! lous and that defendant had gone beyond the 

7. "Words actionable per se. — To limits of fair criticism, and granted each plain- 


although satisfied that there was no malice 
"in fact," awarded the plaintiff £20 damages. 
—Beckv. Flavell, Brown & Co. (2 S.A.R. 221). 
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tiff £70 damages with costs. — Watson and 
Others v. Keith (4 S.A.R. 190). 

13. Pair comment. — M and R published 
of Ribbink the following words: "Scarcely 
six weeks after and Riobink is a<?ain dis- 
charged. Why? It is clear that the State 
Secretary cannot arbitrarily discharge a man 
without reason from a responsible position in 
the Civil Service. There must be some reason. 
It is said that in Mr. Ribbink's office at 
Steynsdorp a deficit of £98 has been again 
discovered, and that that is the cause of his 
discharge. " Held, in an action for libel brought 
by Ribbink against them, that these words 
were per se libellous, and that for defendants 
to be able to successfully set up a plea of fair 
and bona fide criticism of the public acts of 
another they must show that their comments 
were made with an honest belief in their truth, 
and at the same time with such a reasonable 
degree of judgment and moderation as will 
entitle a jury to infer from all the circum- 
stances of the case that the criticism was fair 
and legitimate. — Ribbink v. Marais and Roos 
(4S.A.R. 236). 

14. Pair and bona fide comment- 
Justification. — There is in law no distinc- 
tion between a writing that is not libellous 
and a fair and bond fide comment ; and a 
person who wished to set up the one or the 
other defence in an action for libel must spe- 
cially plead it. Justification must be specially 
pleaded, and, if this is not done, no evidence 
which goes to prove justification will be ad- 
mitted by the Court. — C. Marx v. H. Hess 
(1 O.R. 234). 

15. Libel.— Innuendo.— The words, "It 
seems as if Mr. de Villiers, the always dreamy 
inspector of sanitary works, has a contract 
with the hotels to water the streets only in 
the vicinity of the bars. Those who live high 
up or somewhat low down along the main 
street may suffocate in the dust. What can a 
tot not accomplish?" written and published 
with reference to the superintendent of the 
water carts of the Krugersdorp Sanitary Board, 
were held to be libellous, as justifying the 
innuendo that the plaintiff had contrary to 
his duties entered into an agreement with 
the owners or managers of the hotels to have 
only the streets in the vicinity of the hotels 
sprinkled and to neglect the other localities 
under his control, and that in consideration of 
these partial dealings he had accepted strong 
drink from the persons mentioned. — M. S. 
de Villiei's v. B. J. Viljoen (6 O.R.). 

16. Privilege taken away by malice. 

— A person making statements in a privileged 
position is not entitled to use this privilege for 
malicious purposes. The privilege is taken 
away by malice. Where defendant, the chair- 
man of'the Johannesburg Small-pox Commis- 
sion, had written a letter to the Government, 
in whioh letter attacks were made on the 
members of the town council as also certain 


libellous remarks against the town surgeon, 
the plaintiff, Held, on appeal, reversing the 
judgment of Esser, J., that under the circum- 
stances the defendant had exceeded the limits 
of his privilege and was liable as against the 
plaintiff. — Visser v. Struben (5 O.R. ; 6 O.R.). 

17. Criminal libel. — Truth. — Non- 
publication. — It is no defence to an indict- 
ment for criminal libel that the libel was only 
communicated to the libelled person and to no 
one else, nor is it a defence that the libellous 
words were true, unless it be shown that the 
publication was in the public interest. — R. 
Miller v. The State (6 O.R.). 

18. Libel.— Executive Council.— 

Where the responsible editor of a newspaper 
published an article containing the following : 
" Not less than 10s. in fees is given away on 
every case of dynamite ; besides money drawn 
by Lewis & Marks, a member of the Execu- 
tive Council receives no less than from £24,000 
to £30,000 per year ; the whole State is hereby 
undermined, tne national credit and therewitli 
the happiness and prosperity of every inhabit- 
ant are at stake," and he was brought up for 
libel against the Executive Council, it was 
held by the Court that the words were not 
libellous as they were capable of a different 
interpretation, and that in no case were they 
libellous against the Executive Council (ci. 
Jorissen v. The State, 3 O.R. 218). — McDermott 
v. The State (5 O.R., 13th June). 

19. Libel.— Innuendo.— Where the Cape 
Times published that " Dr. Leyds, State Sec- 
retary, and Wolmarans, member of the Execu- 
tive of the S.A.R., in an improper manner 
and contrary to their duty monthly received 
cheques from the Dynamite Company," and 
an article thereupon appeared in the Star at 
Johannesburg headed, *' A whist party pro- 
bably," containing the following: "Shortly 
after the Cape Times made the unjustifiable 
assertion that Messrs. Leyds and Wolmarans 
were receiving monthly cheques from the 
Dynamite Company, Messrs. Leyds, Vorst- 
man, Sandberg, ana Leo Wahl were busy for 
some nights in the offices of the Dynamite 
Company," the Court, after hearing evidence 
to the effect that none of the aforesaid persons 
had ever received cheques from the Dynamite 
Company, nor had ever been in the offices of 
that company, nor had passed the evenings 
therein with the director, held that the in- 
nuendo was justified that the responsible 
editor of the Star had wished to make known 
that the said gentlemen were busy destroying 
documents incriminating themselves in case 
any one was desirous of proving the statements 
of the Cape Times, and co .firmed the judgment 
for £100 line or two months' imprisonment, as 
decided in first instance.— Finlason v. The State 
(5 0.R., 13th June). 

20. Criminal libel ; trias politira. Vide 
Grondwet (2). 
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21. Slander.— Member of the Volks- 
raad. — Privilege. — Standing orders, 

sec. 86. — A member of the Volksraad is not 
absolutely privileged where it appears that he 
has used slanderous expressions concerning a 
fellow-member at a meeting of his constituents 
convened in accordance with sec. 86 of the 
standing orders of the Volksraad. A slander 
of the defendant uttered by plaintiff on a 

Srevious occasion cannot be pleaded as a 
efence by the defendant. It can, however, 
be taken into consideration in assessing the 
damages, provided that the previous slander 
is related to the slander of which the plaintiff 
complains. —Loveday v. Lomlaard (3 O.R. 38). 

22. Libellous words. — The following 
words were held by the Court to constitute a 
libel : " This is the actual state of affairs, 
which widely differs from the view of the Star, 
of Land en Volk, Cape Times, Argus, and other 
hired Rhodes' organs. Many of the Colonial 
newspapers, among others the South African 
Telegraph and De Zuid Afrikaan, agree with 
our views ; but what can we say of papers in 
the employ of Mr. Rhodes, which exist m this 
country, such as the Star, Advertiser, Land en 
Volk, which cast their weight against the true 
interests of their country in favour of a foreign 
power ? "—Eugene Marais v. The Volksstem 
Co. (3 O.R. C6). 

23. Criminal libel.— Innuendo. -In a 

case of libel the alleged innuendo must be 
justified by the words used. If the words 
used have an innocent meaning the Court 
should give preference to that meaning. — 
E. J. P. Jorissen v. The State (3 O.R. 153). 

24. Libel. —Publication. — Evidence 

as to handwriting.— The sending by post 
of a libellous letter does not make the sender 
liable to an action for libel if the letter is 
addressed to the person libelled and is received 
by him, for in that case there is no publication ; 
but the sending of such a letter is an unlawful 
act, and that person who commits it is liable 
for all the consequences thereof . If, therefore, 
such a letter is opened and read by some one 
else than the person to whom it is addressed, 
then the libel contained in the letter is in the 
eyes of the law published by the writer. Con- 
clusions drawn by experts from the similarity 
of handwriting are not conclusive evidence, 
and are not binding on the judge if there is no 
other evidence or no corroborating circum- 
stances which make the conclusions probable. 
— E. Marais v. T. Smuts (3 O.R. 158). 

25. Slander.— Words spoken in rixa. 

— Retort.— The defendant having had a quar- 
rel with plaintiff, said to him in the hearing of 
witnesses, " You are a thief and a swindler." 
These words were addressed to the plaintiff 

after he had called the defendant a "d d 

little sweep," &c. Held, that the words 
"thief" and "swindler" were used in rixa 
and ab irae impetu, and had been compensated 


by what the plaintiff had said of the defendant. 
— Herschensohn v. Cohen (Kot. Tral. 255). 

26. Defamation. — In an action for dama- 
ges by reason that the defendant had stated 
that the plaintiff had made a false declaration 
in the witness-box, Held, upon the evidence, 
that absolution from the instance must be 
granted. — Kleinhansv. Cronje (Kot. Tral. 129). 

27. Application for interdict res- 
training publication of unknown 
pamphlet refused.— Q sent a letter to D, 
threatening to publish and circulate a certain 
pamphlet with reference to the business rela- 
tions between him and D. D alleged that the 
statements in this pamphlet were false and 
libellous, and that its publication would cause 
him <n*eat damage. He thus applied for an 
interdict restraining Q from publishing such a 
pamphlet or libel. Q opposed the application 
and maintained that the intended pamphlet 
would contain nothing but the truth. The 
judge in Chambers held that he could not 
judge as to the pamphlet being libellous or 
not, and that the interdict applied for could 
not be granted. — E. H. Dunning v. W. J. Quin 
(6 0.R.). 


LICENCE. 

1. Advocate liable to pay licence under Law 
No. 2 of 1871. Vide Advocate (2). 

2. Annual licence of advocate and 
attorney— Pretoria Convention, sec. 

28. -A landdrost charged by law with the 
issuing of licences is not entitled, upon instruc- 
tions received from the Government, to refuse 
the issue of the usual annual licence to a duly 
enrolled advocate and attorney upon the ground 
that such advocate and attorney has had him- 
self registered with the British Resident under 
sec. 28 of the Convention of Pretoria. — Ford v. 
Landdrost of Pretoria (1. S.A.R. 14). 

3. Digging for gold on a proclaimed gold- 
field without a licence. Viae Gold Law (1), 
(2). 

4. To Indians to carry on business. Vide 
Indian (1). 

5. A lease of mineral rights does not entitle 
the lessee to receive half of the moneys paid 
for licences when the land is proclaimed a 
public gold-field. Vide Lessee (9). 

6. Non-payment of licence-money on claims. 
Vide Claim (3). 

7. Broker's licence. Vide Broker (1). 

8. Pegging out claims before taking out 
the licences required. Vide Claim (4). 
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9. The Mining Commissioner has no ri^ht 
to refuse to issue licences to peg oft* on portion 
of a proclaimed area within his jurisdiction on 
the ground that he wished to reserve the said 
ground for stands. Vide Mining Commis- 
sioner (1). 

10. Renewal of licences under sec. 61 (c) of 
the Gold Law. Vide Gold (16), (18). 

11. Licence-money paid on pros- 

Secting claim.— Renewal refused.— 
tamages. — Where a prospector duly pegged 
a claim upon the Nigel reef and paid the 
licence-money thereon for nine months, and 
tlrereafter the Government had refused to 
renew his prospecting licence on the ground 
that his claim was situated on a farm belonging 
to a private person, and the prospector sued 
the Government for the value of the claim 
and the cost of working, the Court held that 
he was entitled to £20 with costs. — Gaufv. 
Leyds, N.O. (3 S.A.R. 205). 

12. For loan agency as distinct from banking 
business. Vide Bank (2). 

13. Sec. 16 of Law No. 21 of 1898.— 
Practising without a licence. — Upon 

conviction of contravention of sec. 16 of Law 
No. 21 of 1898 (practising any trade or profession 
therein mentioned without oeing provided with 
the required licence) the landdrost is not bound 
under sec. 17 of said Law to inflict a fine of 
live times the amount of the required licence. 
This amount is only the maximum fine, and it 
is thus in the discretion of the landdrost to im- 
pose a smaller fine. — W. A. Cxmliff v. The 
State {Q O.R.) . 

14. Payable by law r -agent. Vide Agent (19). 

15. Trading without licence.— Law 
No. 13 of 1887, sec. 2.— Shop licence. 
—Sec. 2 of Law No. 13 of 1887, taken together 
with sec. 4 of the same Law, creates no crime. 
— Ismail Mahomed Parrock v. The State (3 
O.R. 56). 

16. Annual licence payable by attorney. 
Vide Attorney (21). 

17. Hawkers.— Traders.— Law No. 4 
of 1894, sec. 22. — Hawkers are not 
traders as understood under sec. 22 of Law 
No. 4 of 1894, and are therefore not obliged to 
keep books as therein provided. — Moosa and 
Others v. The State (4 O.R. 358). 


LICENSED DEALERS. 

1. Forcible seizure of liquor. Vide SPOLIA- 
TION (1). 


LIEN 
l. Costs of building.— No legal lien 

for. — The builder of a house has no legal lien 
on the same for the costs of building. — F. G. 
Shepherd v. R. MeLagan (2 O.R. 92). 


LIQUIDATION. 

1. Of estate placed in hands of a curator. 
Vide Executor (1). 

2. Of foreign company. Vide Jurisdic- 
tion (16). 

3. Of partnership. Vide Partnership. 

4. Of estate, executors' liability, fees, &c. 
Vide Executor (5). 

5. Account, minor heir. Vide EXECUTOR 

(8). 

6. And reconstruction of company. Vide 
Company (16). 

7. Of company by order of Court. Vide 
Company (17). 

8. Application to set aside order placing 
syndicate under liquidation refused and appli- 
cant ordered to proceed by way of action. 
Vide Procedure (47). 


LIQUIDATOR. 

1. Appointment and discharge of liquida- 
tor. Vide Partnership (2). 


LIQUOR LAW. 

l. LawNo.5of 1887, sec. 7. —Appeal. 
—Presumption of being 1 in service of 
licence-holder. — Where in an appeal against 
a conviction for selling liquor to a native with- 
out a permit, it was proved that the money 
paid by the native was found in the till of 
accused, the Court held that this laid upon 
accused the burden of proving that the bar- 
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maid who sold the liquor was not in his service, 
and, in the absence of such proof, upheld the 
conviction. — Rothmin v. The State (4 S.A.R. 
56). 

2. Law No. 5 of 1837.-V.R.R. 179 
of the 24th May, 1891.— Where in an 
appeal from a conviction under sec. 7 of Law 
No. 5 of 1887 it appeared that the summons 
stated that on a certain date liquor was sold 
to a coloured boy by a certain Eliza Willen- 
berg, then in the bar of Asher Ginsberg, the 
Court set the conviction aside upon the ground 
that the connection between accused and 
Willenberg was not sufficiently set out. — 
Ginsberg v. The State (4 S.A.R. 158). 

3. Law No. 5 of 1887. -V.RR. 174 
of the 20th May, 1890.— Where in an 
appeal from a conviction under sec. 7 of Law 
No. 5 of 1887 (Liquor Law) it appeared that 
the liquor had been sold by appellant's bar- 
man without her knowledge or consent, and 
no satisfactory proof was offered that appellant 
was a licence- holder, the Court set the con- 
viction aside. — Esther Smolensky v. The State 
(4 S.A.R. 174). 

4. Selling to Kafir— Law No. 13 of 
1892, sec. 25.— "Written consent," 
when capable of a wide interpreta- 
tion. — A canteen-keeper who, either himself or 
through his agent, sells liquor to a Kafir servant, 
without knowing that the latter has actually 
received permission from his master to buy 
liquor, contravenes sec. 25 of Law No. 13 of 
1892 ; but does not do so if he or his agent, at 
the time of sale to the servant, is informed by 
the master, even verbally, that he consents to 
the asXe.—Dollarhide v. The State (1 O.K. 279). 

5. Sale to coloured person. — Non- 
production of corpus delicti. — R, 

charged with having sold two bottles of 
spirituous liquor to a coloured person, was 
discharged by the magistrate on the ground 
that no corpus delicti was produced. On the 
case being brought in revision by the State 
Attorney, Held, that the decision of the magis- 
trate was quite wrong. — The State v. Reichnian 
(6 O.R.). 

6. Liquor Law (No. 6 of 1898).-Sale 
to coloured people iti other than 
licensed premises. — The accused, who 
had a licence to sell liquor on stand 446, was 
charged I with contravention of sec. 6 of the 
Liquor Law of 1898, in that liquor had been 
sold to a native on the said stand, for which 
sale accused was responsible according to sec. 
51. It was shown that the liquor was in fact 
sold on the neighbouring stand 194, the 
buildings on the two stands being so arranged 
that the Liquor Law could be evaded. Held, 
that the accused had been rightly convicted. 
— Leviton v. The State (6 O.R.). 

7. Sale to coloured persons.— Who 
is a coloured person?- -Cape boys, as 


being the de33endants of the therein men- 
tioned native races, fall under the definition of 
*' coloured persons" given in sec. 6 of Law No. 
19 of 1898 (Liquor Law).— Gibbon v. The State 
(6 0.R.). 

8. Forfeiture of surety bond.— Fur- 
ther punishment. — Sec. 22 of Law 

No. 19 of 1898. — Where a licensed liquor 
dealer is found guilty of a contravention of 
the Liquor Law, the surety bond entered into 
by him in terms of sec. 22 of Law No. 19 of 
1898 can at the request of the Public Prose- 
cutor be declared forfeited in favour of the 
State in addition to the other punishment. — 
A. E. Wall v. The State (6 O.R.). 

9. Liquor Law (No. 17 of 1898), sec. 
16.— Laws which do not admit of de- 
lay. — Any member of the public is competent 
to object to liquor licences unlawfully granted. 
It is not permissible for liquor commissions on 
the gold-fields to grant licences for stands 
situated on claims, &c. (Law No. 17 of 1896, 
sec. 16). The Court will annul such licence. 
Per Kotze, C.J., and Gregorowski, J. : It is 
not for this Court to decide whether a law 
admits of delay with a view to its publication 
to the people. That is purely a question for 
the legislative body depending upon political 
considerations and the circumstances of the 
country. Per Ameshoff, J. : It follows from 
the judgment in Be Brown v. Leyds, N.O., 
that the Court is competent to inquire whether 
any law admits of delay. — Langerman v. The 
Members of the Liquor Commission of Johan- 
nesburg and Krugersdorp, and E. If. Wolfe, F. 
W. Smith, M. L. Pessen, J. Ginsberg, and 
JoffeBros. (4 O.R. 182). 

10. Sale of liquor to natives.— Sort 
of liquor.— Law No. 17 of 1898 (Liquor 

Law). — Where any one is charged with con- 
travention of sec. 5 of Law No. 17 of 1896 (selling 
liquor to natives), it is sufficient to prove that 
it was intoxicating liquor so sold, without 
regard to the name or sort of liquor. On a 
charge of contravening sec. 5 in conjunction 
with sec. 49 of Law No. 17 of 1893, it is no fatal 
exception that the accused is described as a 
licensed retail seller when he in fact keeps a 
bottle store. — J. Lewinson v. The State (4 O.R. 
240). 

11. Liquor Law.— Onus probandi.— 

Anyone charged with contravention of sec. 
I of Law No. 17 of 1896 (selling liquor without a 
licence) is presumed to be unlicensed until he 
shows the contrary. — Ahrensen v. The State 
(4 O.R. 250). 

12. Liquor licence.— Hearing of ob- 
jections.— Law No. 17 of 1898, sec. 17. 

— Where objections are lodged with a liquor 
licensing commission to the granting of certain 
licences, such objections must be investigated 
as thoroughly as the applications for licences. 
— N. J. Scholtz, N.O., v. Liquor Commission of 
Krugersdorp (4 O.K. 289). 
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13. Indictment under Liquor Law. Vide 
Indictment (16). 

14. Law No. 13 of 1892, sec. 15.— 
Licensing board. — Duty of.— Where a 
licensing board made the granting or non-grant- 
ing of a licence to sell liquor depend upon the fol- 
lowing condition, "if the granting of the licence 
is not in conflict with a certain Volksraadbe- 
sluit," the Court referred the application back 
to the board, to be by it dealt with anew, as 
the board was bound, under the loth section of 
Law No. 13 of 1892, to give a definite decision 
on the application for a licence to sell liquor. 
Held, further, that the official entrusted with 
the issuing of the licence had no power to 
question the finding of the board. — Yockmonitz 
v. Mining Commissioner of Boksburg (2 O.R. 
78). 

15. Granting of liquor licences. — 
Objections.— Appearance in person.— 
Law No. 13 of 1892, sec. 13.- Law No. 
12 of 1892, sec. 6. — Every person who has 
lodged objections to the granting of liquor licen- 
ces with tfie secretary of a licensing board, under 
sec. 13of Law No. 12of 1892, is entitled to appear 
in person to support his objections before the 
sitting of the licensing board for dealing with 
applications for liquor licences. — Broeksma 
v. Licensing Board of Pretoria (2 O. R. 144). 


LOCATION. 

1. For Indians, pointed out to them by the 
Government. Vide INDIAN (1). 


LUNATIC. 

1. Practice. — The Court held that it could 
not declare a person a lunatic upon affidavits, 
but only after hearing the evidence of medical 
men and other competent witnesses in open 
C«urt.— In re Pietersen (Kot. Tral. 13). 

2. Provisional curator.— A curator ad 
litem will be appointed hj the Court to assist 
an alleged lunatic in a suit brought with the 
view of having him declared lunatic. A pro- 
visional curator may also be appointed 'to 
manage his property in the meantime. — Ex 
parte Dargon (Kot. Tral. 146) ; Ex parte de 
Hart (Kot. Tral. 190). 

3. Wife may institute action.— Re- 
moval beyond jurisdiction,— A wife is 


competent to institute an action to have her 
husband declared of unsound mind. Leave 
given by the Court to the curator of the person 
of a lunatic to remove him to an asylum 
beyond the jurisdiction, there being no insti- 
tute for the reception and treatment of lunatics 
in the countiy. — Vvyk v. Vuyk (1 S A.R. 19). 


MALA FIDE POSSESSOR. 

1. Compensation for improvements. Vide 
Improvements (1). 


MALICE. 

1. Must be alleged in summons in an action 
for dahiages for obtaining an interdict. Vide 
Interdict (13). 

2. Must be alleged and proved in an action 
for damages against justice of the peace act- 
ing within his jurisdiction. Vide JURISDIC- 
TION (19). 

3. No malice proved in a case of libel where 
the defendant alleged the occasion to be privi- 
leged. Vide Libel (3). 

4. Action for injury. Vide INJURY (1). 

5. Although no malice " in fact" is proved, 
the Court wul award damages in an action for 
libel. Vide Libel (6). 

6. Effect of malice on privileged libel. Vide 
Libel (16). 


MALICIOUS DESTRUCTION 
OP PRIVATE PROPERTY. 

Vide Crime (2). 


MALICIOUS PROSECUTION. 

1. Damages for. Vide Damages (17). 
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MARKET-MASTER. 

l. Purchase and sale. — Responsi- 
bility of market-master.— The appellant 
bought a pig from respondent on Pretoria 
market for the sum of £2, 128. 6el. When he 
received the pig it proved to be suffering from 
measles, and lie therefore sent it back to 
the market-master and refused to pay. The 
respondent stated that he had nothing to do 
with the question whether the. pig was suffer- 
ing from measles or not. He had received the 
pig from the seller, a native, to sell on his 
account, and had carried out these instruc- 
tions. The Court found that the pig was sick 
at the time of the sale and was injurious to 
health (unfit for food). After this had been 
brought to the notice of the market-master, 
and after he had received the wig back, he 
paid the seller out instead of making him take 
the pig back. Held, that in view of sees. 20 
and 22 of Law No. 5 of 1883 the market- 
master had acted wrongly, and the appeal 
must be allowed with costs. — 0. Liebenguth v. 
Market-master, Pretoria (2 O.R. 28). 


MARKET OVERT. 

1. Sale of stolen property in market overt. 
Vide Stolen Property (3), (5). 


MARKET PRICE. 

1. Of shares. Vide Ultra Vires (3). 


MARRIAGE. 

1. Consent of parties cannot give jurisdic- 
tion to the Court in questions oi matrimonial 
status. Vide Jurisdiction (5). 

2. Jurisdiction to dissolve marriage of parties 
not domiciled but resident in the Transvaal. 
Vide Jurisdiction (5). 

3. Proof of certificate of marriage.— 

The signature of a minister to a certificate of 
marriage, contracted in the Cape Colony, must 


be duly proved.— •Nyshens v. Nyshens (Kot. 
Tral. 146, 1879). 

4. Proof of marriage in a case of incest. 
Vide Incest (1). 

5. Native marriage. — Onus pro- 
bandi.-Sec. 2 of Law No. 4 of 1885.— 

Where a native was called in a criminal case 
as a witness, and it appeared that the prisoner 
was and always had been his only wife, Held, 
that under sec. 2 of Law No. 4 of 1885 the 
Court was bound to recognise the relationship 
of man and wife between the witness and the 
prisoner, and that therefore the former was 
not competent to give evidence for or against 
the latter. Held, further, that as the Court 
could not presume in favour of immorality, 
the onus of proving that the prisoner was not 
the wife of witness according to native law 
and custom lay on the party impugning the 
relationship as recognised by Law No. 4 of 
1885, sec. 2. The Court expressed no opinion, 
although doubting whether under Law No. 4 
of 1885 the second or further wife would be 
recognised as uxor, seeing that sec. 2 of the 
Law only admits native law and custom in so 
far as not contrary to received notions of the 
civilised world. — In re The State v. Marroko 
(10 C.L.J. 245 ; H. 110). Vide also Evidence 
(11), (12). 

6. Vide Husband and Wife. 


MARRIED WOMAN. 

1. Vide Husband and Wife. 

2. Provisional sentence granted against 
married woman. Vide Provisional Sen- 
tence (17). 

3. Suing: need not attach antenup- 
tial contract to summons.— In an action 
by a woman married without community of 
property it is not necessary to annex a copy of 
the antenuptial contract to the summons. — 
W. Schuster v. 0. Bufe (4 S.A.R. 156). 


MARTIAL LAW. 

1. Presentation and noting of a promissory 
note during the existence of martial law. 
Vide Provisional Sentence (6). 
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MASTER AND SERVANT. 

1. Master's liability for servant's negligence. 
Vide Negligence. 

2. Cession of contract of service.— 
Action for account. — G, on the 1st March, 
1898, entered into an agreement with a foreign 
company whereby he undertook to perform 
certain services in the business of the com- 
pany at Johannesburg for a period of three 
years. On the 28th April, 1898, the company 
ceded all its assets, dents and liabilities to F, 
who on the 23rd June gave G written notice of 
this cession. G refused to acknowledge F, but 
went on with his services at Johannesburg. F 
now sued G for an account of his transactions 
under the agreement before as well as after 
the 28th April, 1898. G excepted on the 
ground that there was no vinculum juris be- 
tween him and F, as he had not recognised 
F in the place of the company, and besides 
was not bound to do so. Held, that the ex- 
ception was bad, and that G, though not bound 
to perform the services for F, was bound to 
render an account to F of the services which 
he had as a matter of fact performed. — M. de 
Ferranti v. H. H. Gottstein (6 O.R.). 

3. Suspension for dishonesty.— 
Salary. — An employee who is suspended 
from service on suspicion of dishonesty is not 
entitled to salary for the period of suspension 
if it should afterwards appear that he had as 
a matter of fact been disnonest. — Kalk Bay 
Syndicate v. Holder (6 0. R. ). 

4. Non-liability of Government for 

illegal acts of its officials.— In January, 
1897, W was the owner of certain seventy- 
eight claims, which claims lapsed to the 
Government on the 6th April, 1897. The 
claims were advertised for sale and sold on 
the 4th Argust to R. Before the sale W by 
letter applied for the giving hack of the 
claims. This letter only reached the Head of 
Mines after the sale. Notwithstanding the 
sale and in conflict with the Gold Law the 
Head of Mines ordered these claims to be 
given back to W, who thereupon sold them to 
plaintiff. R then instituted action against 
the Government for declaration of rights, in 
which action the plaintiff intervened as 
defendant and in which R was declared 
entitled to the claims. In an action now 
instituted by plaintiff against the Govern- 
ment for damages through the loss of the 
claims, Held/ that the Government was not 
responsible for the illegal acts of the Head of 
Mines. Per Gregorowski, C.J. : The Govern- 
ment is not liable for the unlawful acts of 
its officials. Per Morice, J. : The Government 
is not liable for the acts of officials when they 
act outside the limits of their authority. — 
Cidlinan v. Reitz, N.O. (6 O.R.). 

5. Tacit surety. Vide SURETY (11). 


6. Master.— Employee. —The words 
in which a dismissal is given.— The 

question here was whether by uttering the 
words, "If you have no confluence in me, I 
had better go," an employee had waived his 
right to a month's notice. The Court held 
that the employee was entitled to a month's 
notice. — Hollidge v. Mendelsohn & Blake (3 
O.R. 99). 

7. Native servants may institute 
an action against their masters for 
damages for malicious arrest. — The 
penalty imposed by Law No. 13 of 1880, ch. 
5, sec. 29, on the master for the malicious 
arrest of his servant does not take away the 
ordinary right of an action for damages under 
the common law at the instance of the ser- 
vant. — Jan v. J. F. Linden (2 O.R. 37). 


MASTER OP THE SUPREME 

COURT. 

1. Procedure to be followed by an insolvent 
who feels himself aggrieved with the action of 
the Master of the Court. Vide Insolvency 

(14). 

2. Vide Orphan Law. 

3. Master of the Court.— The Master 
of the Court has no authority to set aside the 
decision of a landdrost with reference to 
the appointment of a trustee in an insolvent 
estate. Vide Insolvency (36). 

4. Sale in execution.— Master's com- 
mission.— Law No. 5 of 1881.— Law No. 

5 of 1881, by which the Master of the High 
Court is empowered to levy certain office fees 
in cases of insolvency, &c, is not repealed 
by Law No. 8 of 1883, which contains a full 
tariff for the higher courts of the South African 
Republic, &c. (Statute Book, Kotze's edition, 
p. 985). The Master of the High Court can- 
not claim, under the 52nd Rule of Court (rules 
and regulations of the High Court of the South 
African Republic) for the State 1 per cent, of 
the proceeds of land sold in execution in 
addition to the 2£ per cent, allotted to him in 
the said section. — The National Bank of the 
South African Republic v. Rand Coal Mining 
Co., Ltd. (2 O.R. 142). 

5. Liability for negligence. Vide Negli- 
gence, 
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MEETING OF SHARE- 
HOLDERS. 

1. Libel at ; privilege. Vide Libel (9). 

2. Action of chairman at. Vide Tender. 

3. Proceedings at. Vide Company (30). 


MESSENGER OP THE COURT. 

1. Ne glig ence by messenger of 
court.— what constitutes negligence. 

— Where in an action against the messenger 
of the court for damages for neglect of duty 
and negligence, it appeared that the messen- 
ger, who was entrusted with the execution of 
a writ for the arrest of certain property and 
goods, omitted to execute the writ, and having 
three other previous writs of execution against 
the same debtor accepted as satisfaction a 
guarantee from another creditor, who was also 
a bond-holder, that the surplus of a sale of 
certain furniture belonging to the debtor should 
go to the payment of the writ, the lower 
court held that the facts proved did not amount 
to negligence, and granted absolution from the 
instance. On appeal the High Court upheld 
this decision. — ieggitt do Jacoby v. Zuhlsdorff 
(4S.A.R. 94). 

2. Law No. 11 of 1892, sec. 80.— 
Neglect of messenger.— Liability.— The 
messenger of the court at Pretoria attached 
certain articles found in the possession of the 
debtor, among which was a cart. At the time 
of the attachment the debtor informed the 
messenger that the cart belonged to a certain 
Walker. The cart remained in the possession 
of the debtor. Skeen, the executing creditor 
(now appellant), lodged an objection to this 
with the messenger. Skeen showed the messen- 
ger a letter from Walker by which the latter 
agreed that the cart should be taken in execu- 
tion. The messenger then again attached the 
cart, and while he was taking the cart to 
Skeen's shop he changed his mind and allowed 
the driver, who was in the debtor's employ, 
to drive away with it. The cart was subse- 
quently sold at Johannesburg. Skeen then 
instituted an action against the messenger for 
the value of the cart. The Judicial Commis- 
sioner dismissed the claim. The Court held 
that an action clearly lay against the messen- 
ger, and allowed the appeal with costs. — Skeen, 
v, Coetzee (2 O.R. 32). 


MIJNPACHT. 

1. Erection and occupation of buildings, &c. , 
on proclaimed ground outside of mijnpacht. 
Vide Gold Law (12). 

2. Pegging off claims on a mijnpacht. Vide 
Gold Law (17). 

3. Confirmed diagram.— Beacons.— 
Open ground. — The plaintiff pegged off a 
claim immediately to the south of the mijn- 
pacht of the defendant company, as indicated 
by the beacons then erected on the ground. 
l*he confirmed diagram of the mijnpacht repre- 
sented a larger piece of ground thau that 
indicated by the Deacons. Shortly after the 
said claim was pegged the defendant company 
shifted the beacons of the mijnpacht more to 
the south, so as to correspond with the diagram, 
and by so doing took in the whole of the claim. 
In an action by the plaintiff to have the mijn- 
pacht beacons moved back, it was held that 
the beacons actually put up before proclama- 
tion, and not the diagram, indicated the real 
situation of the mijnpacht, and that all ground 
outside such beacons was open and peggable, 
and the defendant was consequently ordered 
to move the beacons back to their original 
position. — Cathcart v. Main Reef G. M. Co. 
(3S.A.R. 99). 


MIJNPACHT BRIEF. 

1. Farming lease.— Action for set- 
ting aside a mijnpacht brief. — The 

holder of an ordinary farming lease has no 
right to minerals, and cannot prevent the 
owner of the farm taking out a "mijnpacht 
brief," provided his (the lessee's) rights are 
not interfered with. The Government need 
not be made a party to an action for setting 
aside a " mijnpacht brief." — du Preez <Se Co. v. 
Meyer and van der Walt (2 S. A.R. 149). 

2. Vide Gold Law. 


MIJNPACHT RIGHTS. 

l. Cession of mijnpacht rights. — 
Volksraad Resolution of the 12th 
August, 1886, art. 1422.— An underhand 
agreement, whereby mijnpacht rights were 
ceded, and which contained a stipulation that 
it should afterwards be notarially drawn up, 
was declared by the Court to be ab initio void 
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in consequence of the Volksraad Resolution 
of the 12th August, 18S6, art. 1422.— McDonald 
v. Versfcld (2 S. A.R. 234). 

2. No reservation in proclamation of ground 
for niijnpacht. Vide Trespass (5). 

3. Vide Gold Law. 


MINERALS. 

1. A contract giving the right of prospecting 
for minerals is not a cession or a lease, and 
therefore need not be notarially drawn and 
registered. Vide Specific Performance (2). 

2. Mineral rights.— Cession of mine- 
ral rights. — du Preez entered into a contract 
with the plaintiffs, by which the latter ob- 
tained the right to prospect for gold on two 
farms belonging to tne former, and by which, 
if gold were found, and the farms sold the 
plaintiffs were to get half of the purchase- 
price beyond £6000, such balance above £6000 
being looked upon as the value of the mineral 
rights, du Preez sold the farms to third 
parties, and the plaintiffs instituted action 
for fulfilment of the contract. An exception 
to the summons, on the ground that the con- 
tract contained a cession of mineral rights,, 
and ought therefore to have been notarially 
executed and registered, was overruled. — 
Kriegler and Others v. du Preez and Others 
(2S.A.R. 216). 

3. A lease of mineral rights does not give 
the lessee the right to receive half of the 
moneys paid for licences, when the land is 
proclaimed a public gold-field. Vide Lease 

(9). 

4. Registration fees payable under sec. 14 
of Law No. 7 of 1883 are to be considered as 
transfer duty. Vide Lease (17). 

o. Cession of mineral rights, nota- 
rially drawn.— Sec. 14 of Law No. 7 
of 1883. -V.R.R. of the 12th August, 
1886, art. 1422. — Exception. — The 

plaintiff entered into a verbal contract with 
the first defendant whereby he obtained the 
right to prospect for gold, <frc, on a certain 
farm for twelve months, and the further right 
to purchase the farm for £12,000 during the 
said period . The first def endan t shortly after- 
wards sold and transferred the farm to the 
second defendant, Noyce, who had knowledge 
of the above-mentioned contract. The plain- 
tiff sued for fulfilment of the contract and 
cancellation of the transfer to Noyce. The 
defendants excepted that the contract was ab 
initio void, as it was not notarially drawn in 
accordance with the provisions of sec. 14 of 


Law No. 7 of 1883 as amended by Volksraad 
Resolution of the 12th August, 1886, art. 1422. 
The exception was dismissed on the ground 
that there was no cession of rights to minerals, 
and that therefore the said Law and Volks- 
raad Resolution did not apply. — Pearce v. 
Olivier and Others, and Noyce (3 S. A.R. 79). 

6. Cession of minerals. — Notarial 
contract. — Interpretation of con- 
tract. — V.R.R. of the 12th August, 
1886, art. 1422.— The Dlaintiffs, who were 
the owners of the farm Oudedorp, and who 
claimed to have a servitude of free grazing 
and of cutting wood on the farm Welgegund, 
entered into an agreement with the defend- 
ant, the owner of the farm Welgegund, one of 
the clauses of which agreement read as fol- 
lows : " The owners of and parties interested 
in the farm Welgegund have agreed that all 
rights, profits and privileges arising out of the 
mineral rights on the said farm shall be divided 
between them as follows, &c." The plaintiffs 
sued the defendant to execute the said agree- 
ment notarially. The defendant pleaded that 
the plaintiffs could not sue on the said agree- 
ment because it was not notarial, as required 
by the Volksraad Resolution of the 12th 
August, 1886, which provided that all agree- 
ments with regard to the cession of mineral 
rights shall be ab initio null and void unless 
notarially executed. Held, per Kotze, C.J. : 
(1) That the literal interpretation of the afore- 
mentioned clause of the agreement removed 
the agreement from the operation of the 
Volksraad Resolution ; (2) that the circum- 
stances of the case showed that in the above- 
mentioned clause no grant of mineral rights, 
but only a division of the privileges and pro- 
ceeds thereof, was in the contemplation of the 
parties ; (3) that even if the said clause fell 
within the terms of the Volksraad Resolution 
still the defendant could not be heard when 
he attempted to make use of that Resolution 
to the detriment of the plaintiffs, for this 
would be equivalent to a fraud on them. Per 
de Korte, J. : The judgment should be in 
favour of the plaintiffs on the third ground 
mentioned above. Per Esse 1 en, J. (dissen- 
tiente) : That the clause fell within the Volks- 
raad Resolution, and that therefore judgment 
should be for the defendant. — Steyn and Others 
v. Bezuidenhout (3 S.A.R. 146). 


MINING COMMISSIONER. 

l. Power of Mining Commissioner 
under Gold Law (sec. 28 of Law No. 

18 of 1892).— Held, that sec. 28 of the Gold 
Law does not give the Mining Commissioner 
of Johannesburg the right to refuse to issue 
licences to peg off on portion of a proclaimed 
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area within his jurisdiction on the ground that 
he wished to reserve the said ground for stands 
in view of the probable extension of Johannes- 
burg. —J. Nieolls v. W. J. Leyds, N.O. (10 
C.L.J. 337 ; H. 150; and 2 O.R. 309). 

2. Vide Gold Law. 


MINOR. 

1. Title deed of minor. Vide Title 
Deed (1). 

2. Purchase on behalf of minor.— A 

purchase on behalf of a minor will not be set 
aside, unless it appears that such would be for 
the benefit of the minor. — In re Roselt and 
Inglis (Kot. Tral. 13). 

3. Dealing" with property of minor.. 

— The Court will not sanction the dealing' 
with landed property belonging to a minor, 
without previous judicial consent first had 
and obtained. — In re Roselt and Inglis (Kot. 
Tral. 14). 

4. Curator appointed by Court to minor. 
Vide Curator (1). . 

5. Land registered in name of minor. 
— In an action by a judgment creditor of the 
father, the Court refused to set aside a bond 
fide transfer of land registered in the name of 
his minor son, the purchase-price for which 
had been paid by the father. —Russell v. von 
Grassouw (Kot. Tral. 112). 

6. Provisional sentence against a 
minor. — Where defendant gave a promissory 
note for value and acted as if he were a major, 
the Court granted provisional sentence on the 
note against him, notwithstanding his affidavit 
stating that he was only eighteen years old. — 
Johnston v. Reiser (Kot. Tral. 166). 

7. Curator ad litem was appointed by the 
Court to a minor beyond the jurisdiction of 
the Court. An interdict against the inherit- 
ance of such minor in the hands of the Orphan 
Master was granted. —Ex parte van Manen 
(Kot. Tral. 259). 

8. A guardian of a minor cannot mortgage 
or sell a stand belonging to such minor with- 
out first obtaining the leave of the Court. 
Question whether a stand is movable or 
immovable property not decided. — de Villiers f 
N.O., v. Lay (3 S.A.R. 49). 

9. Bequest to minor.— Restrictions 
by will on sale of property bequeathed 
to mind? . — Where property is bequeathed to 


minors by last will, and alienation thereof 
forbidden until such time as the minors reach 
majority, the Court will not allow it to be 
sold on the plea that it will fall into a bad 
state of repair through disuse. — Ex parte 
Denyssen and Groenberger (1 O.R. 291). 

10. Will altered in favour of minor. Vide 
Will (5). 

1 1. Exception. —Assistance.— A minor 
must be sued assisted by his guardian, other- 
wise there is ground for an exception. — G. J. W. 
le Roux v. L. M. le Roux {van der Berg) and 
C. C. Joel (4 O.R. 100). 


MISREPRESENTATION. 

1. Whatconstitutes misrepresentation. Vide 
Shares (6). 

2. By auctioneer ; conditions of sale. Vide 
Auctioneer (1). 

3. Material misrepresentation entitles one 
to cancellation of contract. Vide Contract 

(27). 

4. Facts to be alleged.— When it is 
desired to hold a person liable for false and 
fraudulent representations, it is necessary to 
allege that such representations were relied or 
acted upon, in consequence of which damage 
was suffered, and also that the representations 
were made with intent to mislead or with 
intent that they should be acted upon. — T. K. 
Murray v. Watson (6 O.R.). 

5. Sale of non-existing" claims. — 
Bona fides.— Error.— Damages.— Mis- 
representation. — Defendant gave plaintiffs 
the option to purchase 286 claims at £100 per 
claim on Government ground bordering on 
Palmietfontein, for which option plaintiffs paid 
£100, and it transpired afterwards that there 
was no Government ground adjoining Palmiet- 
fontein, and defendant was thereupon unable 
to transfer the claims on the option being 
taken up. Held, in an action for damages, 
that as the defendant was bond fide under the 
impression that there was Government ground 
bordering on Palmietfontein, and as there was 
no negligence on his part, the plaintiffs were 
not entitled to damages, but only to refund of 
£100 paid by them. — Lediker cfe Sacke v. 
Jordaan (5 O.R.). 

6. Fire assurance company.— Lia- 
bility. — Conditions of insurance. — 
Misstatement. — Plaintiff firm, consisting of 
partuers W and G, wished to insure their stock 
with defendant company. G made application 

L2 
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with that object. Certain questions were put to 
him, inter alia. Have you previously had a fire ? 
This question was bond fide answered by G in 
the negative. A policy was thereupon issued by 
the defendant company, and a portion of plain- 
tiffs' stock-in-trade was subsequently destroyed 
by fire. Defendants refused to pay on the 
ground that plaintiff firm had represented that 
they had never had a fire, which representation 
was false, and that the policy was void in 
consequence. Held y that as G was not a 
member of the linn at the time the fire had 
occurred, and knew nothing about it when 
answering the question put to him by defend- 
ant company, it was purely an accidental fact 
that the former firm of which G was not a 
member had traded under the same name, and 
that there had not been a misstatement to 
nullify the policy. Cf. Israel Bros. v. Northern 
Assurance Co. and the Union Assurance Co. 
(9 C.L.J. 126).— C. A. Williams <k Co. v. 
Phoenix Assurance Co. (5 O.R.). 

7. Vide also Fraud. 


MISTAKE. 

1. Payment of transfer dues under a mis- 
take of law. Vide Condictio Indemti (1). 

2. Of fact ; bond fide. Vide MISREPRESEN- 
TATION (5). 

3. Interdict.— Mistake of bank.— 

Deposit of moneys.— Where in an appli- 
cation for the setting aside of a provisional 
interdict granted by a landdrost to return cer- 
tain moneys to respondent, it appeared that 
owing to a mistake in deciphering a telegram 
from London £1000 had been placed to the 
credit of G, which was intended for another 
man, and that G had drawn upon such amount, 
the Court held that money deposited to the 
account of any one by a mistake on the part of 
the bank may be drawn upon without neces- 
sarily committing an offence, and that after 
notice, however, of the mistake from the bank 
the money ought to be returned, and upheld 
the interdict upon all moneys still in the bank, 
but suspended it as regards all G's other pro- 
perty. — Gallewski v. Henderson, N. 0. (3 
S.A.K. 22). 

4. Bona fide mistake in usingpowers 

of attorney.— Where the predecessor of the 
plaintiff syndicate pegged thirty -six claims in 
the names of thirty-six persons and took out 
the licences the following day ; and these 
claims were amalgamated in three blocks of 
twelve each, and on the advice of the Mining 
Commissioner the same twelve names were 
used for each block, although licence-money 


on thirty-six claims continued to be duly paid ; 
and the defendant subsequently pegged twenty- 
one claims in blocks 2 and 3, maintain- 
ing that these claims were illegally held by 
the plaintiff syndicate, Heldy that the bond 
fide mistake, made with the advice of the 
Mining Commissioner, in using the same 
twelve names for each block, while there were 
really thirty-six powers of attorney, was not 
sufficient to invalidate the title of the plain- 
tiff syndicate. Held, further, that flhere was 
nothing in the Gold Law to prevent a person 
first pegging off claims and then taking out 
the licences. — Madeline Reef Syndicate v. 
Coetzee and Others (2 S. A.R. 206, 1887). 

5. Sale of farm which did not exist. 

— Where the plaintiff bought a farm from the 
defendant and received transfer of same, and 
it appeared afterwards that the said farm on 
survey had been included in the adjoiningfarms, 
and therefore in reality did not exist, it was 
decided that the plaintiff* was entitled to re- 
payment of the purchase-price with interest at 
10 per cent., as also all costs of transfer, 
inspection, &c, disbursed by him. It was 
further ordered that the said farm should be 
retransferred to defendant without payment 
of transfer dues. — van der Westhuizen v. 
James (5 O. R. ). 


MORTGAGE BOND. 

1. Fraud; lease. Vide Fraud (1). 

2. Contents of mortgage bond not to be 
proved by oral evidence. Vide EVIDENCE (5). 

3. Owner restrained from mortgaging his 
immovable property by interdict. Vide In- 
terdict (7). 

4. Passed by lessor in favour of the assignee 
of a lease. Vide Lease (6). 

5. Subsequent lease by mortgagor. 

— Where it appeared that the existence of a 
subsequent lease prejudiced the position of a 
prior mortgagee on sale of the property mort- 
gaged, Held, that the property ne sold without 
or free of the lease. — Watson v. McHattie (2 
S.A.R. 28). 

6. Undue preference. —Contempla- 
tion of insolvency.— Sec. 51 of Law 

No. 1 of 1874. — A debtor who passed a 
mortgage bond at a time when he knew that 
if pressed he must become insolvent, though 
there was no evidence to show that he believed 
that it was the intention of his creditors to 
press him, Held, not to have contemplated 
insolvency, and the Court refused to set aside 
the bond as an undue preference. Sec. 51 of 
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Law No. 1 of 1874 is still in force, and a 
mortgage bond passed by a person against 
whom judgment has been given, after such 
judgment, is null unless such judgment has 
been satisfied or secured before the passing 
of the bond. — Trustee in the Insolvent Estate 
of J. B. Kvrton v. Rogers and Others (10 
C.L.J. 56; 4S.A.R. 208). 

7. Omission in summons for provisional 
sentence on a mortgage bond to ask that the 
property bonded shall be declared executable. 
vide Summons (18). 

8. Of stands on a proclaimed gold-field. 
Vide Stands (1). 

9. Registration.— Sec. 5 of Law No. 
5 of 1882.— Preference. — Subsequent 
law* — Where in a suit for the setting aside of a 
mortgage bond upon stands it appeared that such 
bondliad been registered in Barberton with the 
Mining Commissioner, but not with the Regis- 
trar of Deeds in Pretoria as prescribed by sec. 
5 of Law No. 5 of 1882, the Court held that the 
bond was bad and conferred no preference, 
and that subsequent provisions in the Gold 
Law could not validate the registration. — 
Moir and Collins, N.O., v. Natal Bank (3 
S.A.R. 43). 

10. Registration ; preference. Vide Pre- 
ference (5). 

11. General clause in bond.— Writ 
under general clause against mov- 
ables before specially mortgaged im- 
movable property sold in execution. 

— Where in an application to the Court to 
order the Registrar to issue a writ against the 
movable goods of a debtor under a general 
clause in a bond binding all the goods movable 
and immovable and leaving the creditor the 
option of choosing which he would proceed 
against, an objection was made that execution 
had not yet been taken out upon the property 
specially hypothecated, the Court held that 
the Registrar should be ordered to issue a 
writ of execution against the movable goods 
of the debtor. — Booth, N.O., v. TJie Registrar 
(3 S.A.R. 212). 

12. In favour of notary ; liquid document. 
Vide Provisional Sentence (28). 

13. Payable on demand ; no allegation in 
summons that demand had been made. Vide 
Provisional Sentence (30). 

14. Undue preference. Vide Insolvency. 

15. Cancellation of mortgage bond. 
—Mortgagee deceased. — Petition by 

executrix. — A mortgage bond passed on 
the property of a firm cannot be cancelled on 
a petition of an executrix, who alleges that 
the deceased testator was the only member of 
the firm, before a notice has appeared in the 
Staatscourant calling upon all concerned to 


show cause why the petition should not be 
granted.— Ex parte A, M. E. van Reenen (1 
O.R. 112). 

16. Intra vires resolution of majority 
of debenture-holders.— Where a deben- 
ture bond is executed containing a provision 
that when at least three-fourths of the deben- 
ture-holders agree a modification may be made 
in their rights, such a modification is binding 
on every debenture-holder although one of 
them may consider that the modification has 
prejudiced him in his rights. — Creeicel v. 
Johannesburg Turf Club (4 O.R. 236). 

17. Mortgage bond ; cancellation ; fraud ; 
negligence. Vide Fraud (8). 

18. Mortgagee not to be found.— 
Mortgage bond cancelled.— Where 

neither the mortgagee nor his representative 
could be found, the Court, upon application of 
the mortgagor, ordered the mortgage bond to 
be cancelled, and the principal and interest 
due thereon to be deposited with the Master 
of the High Court until the further order of 
the Court. — Ex parte Hollard, q.q. Broderick 
(2 S.A.R. 143). 


MOVABLE PROPERTY. 

1. To be attached before immovable pro- 
perty. — Vide Ejectment ( 1 ). 

2. Mortgaged movable property in hands 
of debtor. — Vide Creditor (3). 

3. Pledge of movable property by notarial 
deed unaccompanied by delivery is good against 
the debtor and concurrent creditors. — Vide 
Pledge (2), (3), (5). 

4. Trustee of foreign bankrupt entitled to 
all movable property in foreign State. Vide 
Insolvency (61). 

5. Arrest in execution, of movables secured 
to the wife by antenuptial contract not regis- 
tered in this State. Vide Antenuptial 
Contract (4). 

6. Stands on a proclaimed gold-field, being 
leases in longum tempus for ninety-nine years, 
partake of the nature of immovable rather than 
movable property. Vide Stand (1). 

7. Writ against movables under general 
clause in mortgage bond before execution 
taken against specially mortgaged immovable 
property. Vide General Clause (1). 

8. Mobilia sequelam non habent. Vide Sale 

(25). 
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MUNICIPAL COUNCIL. 

1. Law No. 16 of 1880, see. 27.— 

A burgess of Pretoria, Lambertus G. Vorstman, 
soda-water manufacturer, was described on the 
burgess roll as C. Wisman, soda-water manu- 
facturer. At an election of borough councillors 
he filled in his voting card as follows : '* Lam- 
bertus G. Vorstman (C. Wisman), soda-water 
manufacturer, &c." Held, that as the polling 
officer had satisfied himself as to the identity of 
the burgess, his vote had not been improperly 
received. Act No. 1 6 of 1 880 does not prescribe 
that a voter must properly sign his voting 
card, but only himself hand it in to the polling 
officer. Sec. 27 of the Act does not require 
a voter to state his occupation on his voting 
card, but only description. — UArcy v. Skinner 
and Green (Kot. Tral. 231). 

2. Election of member of.— Costs.— 
A member of the Sanitary Board of Johannes- 
burg must be an inhabitant of the ward repre- 
sented by him. On an election being declared 
void on the ground of the non-qualification 
of the person elected, the opposing candidate 
who secured the minority of votes is not 
entitled to be declared elected. The Sanitary 
Board ordered to pay the costs of opposition 
on an election of a member being declared void 
owing to non -qualification. — J. H. Abel v. A. 
H. Reid and the Sanitary Board of Johannes- 
burg (1 O.K. 64). 

3. Practice. — Filing of affidavits.— 
Cpsts. — An application decided on a point 
raised in an affidavit filed after the granting 
of a rule nisi. The representative of a ward 
on the Sanitary Board of Johannesburg must 
be an inhabitant of the ward. Who is an 
inhabitant under the local law ? Having an 
office or sleeping in a certain ward is per se no 
proof of habitation. The distinction between 
a residence and a place of business must be 
recognised. The applicant, although succeeding 
on a point of law, ordered to pay the costs of 
affidavits containing allegations of fact which 
were considered by the judge to be unnecessary 
and insufficient. — W. if. Rogers v. E. Hancock 
(1 O.R. 67). 

4. Election of member of.— Costs.— 

Every interested person in a ward is entitled 
to ask the Court to annul an irregular elec- 
tion. Even questions of greater importance 
can be finally decided by the Court on an 
application, if only no facts are in dispute. 
Where questions of practice are involved, con- 
venience rather than the old Roman-Dutch 
law should be consulted. Applicant, who 
presumably would not have succeeded in the 
confirmation of the rule nisi on the original 
allegations, but does as a fact succeed in con- 
sequence of later reasons, advanced after the 
granting of the rule nisi, ordered to pay the 
costs up to the time when these later reasons 
were advanced. — Hyman Morris v. Hairy 
Filmer (1 O.R. 73). 

5. Objection to election. — Objection 


to the election of members of the Town Council 
of Johannesburg must not be by way of appli- 
cation to the Court for annulling the election, 
but the objector must upply to the Court for 
an order setting aside the decision of the Town 
Council on the question in dispute. — Butler v. 
Lagesen, ran Us and Burgomaster of Johan- 
nesburg (6 O.R.). 

6. Liability of municipality.— Inter- 
pretation of Volksraad Resolution.— 
Repair of streets.— Liability for up- 
keep of roads and streets.— The First 

Volksraad Resolution of the 14th May, 1891, 
must be strictly interpreted. As that Reso- 
lution speaks only of roads, it is, apart from 
the question of its validity, not applicable to 
streets or foot-walks. Municipality not liable 
for non-feasance, but liable for misfeasance. — 
Sanitary Board of Johannesburg v. T. A. H. 
Purchas (2 O.R. 44). 


MUNICIPAL REGULATIONS. 

1. Tramcar. — Tax on vehicles. — 
Sanitary regulations.— The tramcars of 
the Johannesburg Tramway Company are not 
subject to the tax on vehicles mentioned in sec. 
41 of the regulations of the Johannesburg Sani- 
tary Board. — Sanitary Board of Johannes- 
burg v. Tramway Company of Johannesburg 
(1 O.R. 324). 

2. Sanitary regulations, sec. 38.— 
List of voters set aside. — Election 

postponed. — Certain lists of persons quali- 
fied to vote for members of the Johannesburg 
Sanitary Board not being framed in accord- 
ance with sec. 38 of the regulations of the 
Board as amended by Government Notice of 
the 7th September, 1894, declared void, and 
the Board ordered to prepare new voters' 
lists which would comply with sec. 38 of the 
amended regulations. The approaching elec- 
tions for members of the Sanitary Board 
postponed until the amended lists had been 
completed. — Rogers v. Sanitary Board of 
Johannesburg (2 O.R. 19). 

3. Regulations of the Sanitary Board of 
Johannesburg, sec. 63, contravention of. — 
Wepener v. The State (1 O.R. 252). 


MURDER. 

1. Prisoner's statement. Vide Evidence 

(2). 
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2. Motive need not be proved. — 
.Onus probandi. —Plea of insanity. — 
Murder denned. — Kotze, J., said inter 
alia: "The learned counsel for the prisoner 
has given yon a definition of murder which 
cannot be accepted. He has told you . . . 
a motive, such as some gain or advantage, 
must be proved for the prisoner killing the 
deceased, otherwise he cannot be found guilty 
of murder. ... By the law of this country 
murder may be defined as the killing of a 
human being with malice aforethought, 
express or implied ; in other words, it is the 
unlawful and intentional killing of a human 
being. . . . The moment the fact of killing by 
the prisoner has been proved the presumption 
is that he acted maliciously, that ne meant to 
kill, and it lies upon him to rebut this pre- 
sumption and to show that, under the circum- 
stances, it is not murder. The question, then, 
of absence of motive or apparent motive you 
must keep out of your minds in deciding 
whether the prisoner is guilty, or not, of 
murder. . . . Now, insanity if established is 
a clear answer to the charge, and here I must 
tell you that the onus of proving insanity rests 
upon the prisoner. ... In order to establish a 
plea of insanity it must be shown that the 
prisoner, at the time he committed the act 
with which he is charged, was suffering from 
a defect of reason or understanding caused by 
mental disorder, so that he did not know the 
nature and quality of the act, or, if he knew 
the nature and quality of the act, that he 
did not know he was doing an act which 
was wrong. The simple question, therefore, 
for you to decide is this : Did the accused, at 
the time of committing the act, know right 
from wrong ? " — The Queen v. Booth (Kot. 
Tral. 50). 

3. Indictment for murder quashed on account 
of a fatal variance between the indictment and 
the evidence. Vide Indictment (5). 

4. Child murder. Vide Child Murder. 

5. Dying declaration.— D was charged 
with the murder of J, who was found by B 
lying on the ground with a fresh wound on 
him, from which the bowels were protruding. 
In answer to a question by B, J said : "I am 
dead," and he gave B to understand that D 
had killed him. Shortly afterwards he died. 
Held, that what J said was admissible as a 
dying declaration. — The State v. Dyer (10 
CJ.L.J. 158, 1892; 4S.A.R. 291). 

6. Doctor's certificate not sworn to; con- 
viction quashed. Vide Criminal Procedure 
(30). 

7. Accessory to murder ; accused's confes- 
sion ; corroboration ; sec. 124 of Criminal 
Procedure Act. Vide Criminal Procedure 

(37). 


MUTINY ACT. 

1. Sec. 4 of Mutiny Act. Vide Volunteer 
Corps (1). 


NATIVE. 

1. Native cases. — Jurisdiction. — 
Law No. 4 of 1886.— A native who has 
been punished with lashes by a Native Com- 
missioner or his representative may sue in the 
High Court for damages for assault. Law No. 
4 of 1885 does not deprive the High Court of 
its jurisdiction in such a case. Quare, whether 
appeal lies to the High Court from a criminal 
sentence passed by a Native Commissioner 
under Law No. 4 of 1885.— September v. W. B. 
van der Wal (4 O.R. 211). 

2. Vide Contempt of Court (5). 


NECESSITY. 

1. The meaning of the maxim Necessitas non 
habet legem quod cogit defendit is not that 
necessity overrides all law and is superior to 
it, but that the law justifies in certain cases, 
as where the safety of the State is in immi- 
nent danger, a departure from the ordinary 
principles protecting the subject in his right 
of private property. It is not every necessity 
that will justify a departure from the ordinary 
principles of law. It must be necessity extreme 
and imminent. — White dk Tucker v. Rudolph 
(Kot. Tral. 115). 


NEGLIGENCE. 

1. Goods damaged through no negligence 
of the carrier. Vide Carrier (3). 

2. Public thoroughfare.— Contribu- 
tory negligence. — Any one placing a barbed 
wire fence or any object on or near or making 
any excavation in or near any thoroughfare 
habitually used by the public without giving 
sufficient warning thereof is liable for any 
damages caused on account of such fence or 
other object or excavation to any person law- 
fully using such thoroughfare. Any owner 
or occupier of land or buildings adjoining any 
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thoroughfare is bound to keep his property in 
such a condition that it is not dangerous to 
those lawfully using such thoroughfare. If, 
however, a person is aware of the danger, he 
must use reasonable care to avoid such danger, 
but the onus of proving such knowledge rests 
with the defendant. — Melt Marais v. Eloff(\0 
C.L.J. 321 ; H. 138). 

3. Carrier; onus to rebut presumption of 
negligence. Vide Carrier (4). > 

4. Carrier's liability ; onus ; unreasonable 
condition in way-bill. Vide Carrier (5). 

5. By messenger of court. —What 
constitutes negligence.— Where, in an 
action against the messenger of the court for 
damages for neglect of duty and negligence, 
it appeared that the messenger, who was entrus- 
ted with the execution of a writ for the arrest 
of certain property and goods, omitted to 
execute the writ, and having three other pre- 
vious writs of execution against the same 
debtor accepted as satisfaction a guarantee 
from another creditor, who was also a bond- 
holder, that the surplus of a sale of certain 
furniture belonging to the debtor should go to 
the payment of the writ, the lower court held 
that the facts proved did not amount to negli- 
gence and granted absolution from the instance. 
On appeal the High Court upheld this decision. 
— Leggitt <Ss Jacoby v. Zxihlsdorff (4 S.A.R. 
94). 

6. Servant's negligence.— Liability 
of employer. — Contributory negli- 
gence. — A tramway company held responsible 
for damage caused by one of its trams running 
over a small child, where it appeared that the 
driver could, by exercising due care, have 
avoided the accident. The negligence of parents, 
who allow a small child to run unattended in 
the streets, does not remove the liability of a 
tramway company for the consequences of its 
own or of its servant's negligence, in case such 
child is run over by a tramcar owing to such 
negligence. — Johannesburg City and Suburban 
Tramway Co. v. R. P. Doyle (1 O.K. 205). 

7. Company's responsibility for in- 
juries to employee. — A company declared 
responsible for the injuries resulting from the 
negligence of its employees where, by ordering 
a youth of twelve years of age to carry out a 
task lying outside the sphere of his employ- 
ment, they exposed him to a danger through 
which he was eventually in jured. — Eagleson v. 
The Argus Printing and Publishing Co. (1 
O.K. 259). 

8. Common employment. — Negli- 
gence of fellow-servant.— A master is 

liable to his servant for iniuries sustained by 
the latter through the negligence of a fellow- 
servant acting in a common employment. The 
exemption in favour of the master in such 
case allowed by the common law of England 
and the United States is unsound in principle 


and contrary to the Roman -Dutch law. — 
Lewis v. The Salisbury G. M. Co. (1 O.R. 1). . 

9. Law No. 11 of 1892, sec. 80.— 
Neglect of messenger. — Liability . — 
The messenger of the court at Pretoria attached 
certain articles found in possession of the 
debtor, among which was a cart. At the time 
of the attachment the debtor informed the 
messenger that the cart belonged to a certain 
Walker. The cart remained in possession of 
the debtor. Skeen, the executing creditor 
(now appellant), lodged an objection to this 
with the messenger. Skeen showed the mes- 
senger a letter from Walker, by which the 
latter agreed that the cart should be taken 
in execution. The messenger then again 
attached the cart, and while he was taking 
the cart to Skeen's shop he changed his mind 
and allowed the driver, who was in the 
debtor's employ, to drive away with it. The 
cart was suosequently sold at Johannesburg. 
Skeen then instituted an action against the 
messenger for the value of the cart. The 
Judicial Commissioner dismissed the claim. 
The Court held that an action clearly lay 
against the messenger, and allowed the appeal 
with costs. — Skeen v. Coetzee (2 O.R. 32). 

10. Liability for damage.- Contribu- 
tory negligence. — Magdcuena Botes v. The 
Netherlands South African Railway Co. , Ltd. 
(2 O.R. 136). 

11. Coal-hole.— Damages.— H was the 
owner of a coal-hole in the sidewalk of Prit- 
chard Street, Johannesburg. An employee of 
S & B took the cover of the hole off in order 
to put coal in, and while the hole was open K 
fell into it and hurt his foot. In an action 
against H and S & B it was found that there 
was no negligence on the part of H, who had 
taken all precautionary measures that could 
be expected of him. Judgment was, however, 
given against S & B f or £125 and costs. — Keet 
v. Henwood and Solomon <fc Bradley (15 C.L.J. 
214; 5 O.R., 28th April, 1879). 

12. Of architects in granting certificates as 
to buildings ; damages. Vide Architect (1). 

13. Onus of proof. Vide Carrier (13). 

14. Liability. —Accident. —Negli- 
gence. — There exists no general obligation 
on a railway company to keep a sentry at 
each crossing, or to cause its trains to blow 
their whistles. Special circumstances may, 
however, cast such obligation upon the com- 
pany. A person found on a crossing in a 
sentry-box on the line of a railway company 
and provided with a light or lamp to warn 
approaching trains of danger must, in the 
absence of evidence to the contrary, be pre- 
sumed to be in the services of the company, 
which may therefore be held liable for his 
negligence. — P. C. Nel v. The Netherlands 
South African Railway Co., Ltd. (2 O.R, 
162). 
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15. Liability for damages.— Contri- 
bution.— Negligence. — Where injury is 
caused by one person to another, which might 
have been avoided had it not been for contri- 
butory negligence on the part of the injured 
party, the party who causes the injury is not 
liable for damages. Botes v. N,Z.A.S.M. (2 
0,R.) followed. — Netherlands South African 
Railway Co. v. van Rooyen (3 O.R. 103). 

16. Damage caused by sparks from 
railway engine.— Onus. — un a person 
showing that damage was caused to him by 
sparks from the engine of a railway company, 
the onus is thrown on the company to clearly 
prove that the damage was caused without 
anj negligence on its part. To accomplish 
this, the company must inter alia prove that 
the engine was provided with a spark catcher 
in good order and of the best make that the 
company could reasonably be expected to use. 
M sued the railway company for damages 
caused by a veld fire, originating from the 
sparks from an engine. Evidence was adduced 
by the company that the engine was of the 
same construction as those used in the Cape 
Colony, and that the spark catcher was in 
good order. Held, that in the absence of 
evidence that the spark catcher was of the 
best make that could reasonably be demanded 
from the company to use, the company had 
not sufficiently shown that there was no negli- 
gence on its part. — N.Z.A.S.M. v. J. G. 
Meyer (6 O.R.). 

17. Negligence. — Damages.— A rail- 
way company, which according to its conces- 
sion must use for purposes of traction steam 
locomotives, and which has taken all reason- 
able precaution against damage, held not 
responsible for damage caused to property 
alongside the railway line by sparks nying 
in spite of precautions from the engine. — 
Jendreschewitz v. N.Z.A.S.M, (6 O.R.). 

18. Subsidence of ground.— Damage 
to building.— Liability.— Where ground 
was used for mining purposes, and was subse- 
quently sold partly to R and partly to M, 
who laid out the portion bought by him in 
stands, and where S hired one of the said 
stands and built a house thereon, and where 
damage was caused to the house by the subsi- 
dence of the adjoining ground in possession 
of R, in consequence of the existence of an 
old abandoned snaft of which R knew nothing, 
Held t on appeal, that R could not be held 
responsible lor the damage. — Rand Central 
Ore Reduction Co. v. Smith (5 O.R., 18th 
March). 

19. Liability of municipality. —Inter- 
pretation of volksraad Resolution.— 
Repair of streets.— Liability for up- 
keep of roads and streets.— The First 

Volksraad Resolution of the 14th May, 1891, 
must be strictly interpreted. As that Reso- 
lution speaks only of roads, it is, apart from 
the question of its validity, not applicable to 


streets or footwalks. Municipality not liable 
for non-feasance, but liable for misfeasance. — 
Sanitary Board of Johannesburg v. T. A. R. 
Purchas (2 O.R. 44). 


NOMINAL DAMAGES, 
l. Nominal damages awarded for 

breach of contract. — Browning v. van 
Reenen and Others (2 S.A.R. 187). 


NOTARY. 

1. Partnership. -A partnership between 
a notary and an unqualified person is not for- 
bidden where the fees obtained for notarial 
services are not included in the partnership. — 
The Incorporated Law Society v. A. C. Romyn 
(1 O.R. 366). 

2. The 75fch Rule of Court. —A person 
who has been admitted in England as a solici- 
tor of the High Court of Judicature in Eng- 
land, and has passed the supplementary exami- 
nation which is required by sec. 2 of th3 75th 
Rule of Court in this country, can be admitted 
here as a notary after passing an additional 
supplementary examination in that branch. 
See also Ex parte G. C. Fitzpatrick (2 O.R. 
26).— Ex parte A. Morice (2 O.R. 234). 


NOTICE. 

1. Of bar. Vide Default (1). 

2. Purchaser of land having notice that the 
land has already been sold to a third party. 
Vide Sale (6). 

3. Of taxation of a bill of costs. Vide Pro- 
visional Sentence (11). 

4. Purchaser of land having notice of the 
existence of a servitude over the land at the 
time of purchase. Vide Servitude (5). 

5. Of the existence of a pledge over movables. 
Vide Pledge (3). 

6. Sub-agent having notice that plaintiff 
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and not the agent was the principal. Vide 
Agent (7). 

7. No notice of the survey of a farm given 
to the adjoining owner, the diagram being 
disputed. Vide Diagram (4), (5). 

8. Of holder of a promissory note that illegal 
consideration has been given for the promissory 
note. Vide Promissory Note (12). 

9. Alteration of agreement by principal 
debtor without knowledge or consent of surety. 
Vide Surety (6). 

10. The publication, in the Staatscourant, 
of an interdict restraining the alienation of a 
certain farm is not sufficient notice to persons 
who were ignorant of such publication. Vide 
Interdict (17). 

11. In an action for damages caused by an 
excavation in or near a public thoroughfare, if 
the plaintiff is aware of the danger he must 
use reasonable care to avoid such danger, but 
the onus of proving such knowledge rests with 
the defendant who created the danger. Vide 
Damages (26). 

12. Of action ; estoppel. Vide Estoppel 

(5). 

13. By registration of mortgage bond. Vide 
Preference (5). 

14. Of survey ; approved diagram set aside. 
Vide Diagram (9). 

15. Of discharge of agent ; estoppel ; lia- 
bility of principal. Vide Agent (15). 

16. Effect of notice of sequestration ; pub- 
lication. Vide Insolvency (27). 

17. Of vacating premises ; liability for rent ; 
custom. Vide Lease (26). 

1 8. Of regulation on ticket. Vide Carrier 
(8). . • 


NOVATION. 
1. Onus of proving novation.— If a 

defendant is summoned upon a contract, and 
pleads novation, the onus is upon him to prove 
the novation. —Dickson v. Lee (4 O.R. 222). 


2. In a case of civil imprisonment. Vide 
Civil Imprisonment. 

3. In case of a claim for damages for un- 
reasonable use of water. Vide Jurisdiction 

(18). 

4. In a case where prisoner's wife is called 
as a witness against him. Vide Marriage (5). 

5. In an action for damages caused by an 
excavation in or near a public thoroughfare, 
the onus of proving knowledge of the danger 
on the part of the plain tift rests with the 
defendant who created the danger. Vide 
Damages (26). 

6. To rebut presumption of negligence by 
carrier. Vide Carrier (4). 

7. Where bank account has been signed as 
correct. Vide Bank (3). 

8. Where shops are built on lands expro- 
priated for railway purposes, the onus of prov- 
ing that such shops are not necessary for 
railway purposes rests on the party who denies 
it. Viae Expropriation (1). 

9. On the prosecution to prove accused a 
coloured person where being such is an element 
in the crime. Vide Coloured Person (4). 

10. Vide also Novation (1). 

11. Vide also Procedure. 


ONUS PROBANDI. 

1. la case of murder. Vide Murder (2). 


ORDER OP COURT. 

- 1. Appeal from interlocutory or provisional 
order, vide Appeal (8). 

2. Granted to enter upon private ground for 
survey required for action. Vide Survey (1). 

3. Rule nisi.— Omission of name- 
Appearance. — When a rule nisi against 
two persons is applied for, but owing to a mis- 
take in the order made out by the registrar 
of the Court the name of only one of such 
persons appears, and on the return day both 
persons make their appearance, and the person 
whose name does not appear in the order does 
not draw the attention of the Court to the 
omission, and when called upon to defend 
himself states that he has nothing to say, 
such person cannot subsequently, when the 
rule nisi is confirmed with costs, contend that 
he is not responsible for the payment of the 
costs on the ground that he was no party to 
the suit, inasmuch as the rule nisi was not 
granted against him.— T. Sacke v. N. Mitchell 
(2 O.R. 50). 
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ORPHAN LAW. 

1. Orphan Law.— Peremptory pro- 
vision. — Sec. 11 of the Orphan Law (Law 
No. 12 of 1870) is not so peremptory as to 
bar an action which is instituted within six 
months, in terms of sec. 14, upon an objection 
to a liquidation account hied after six weeks, 
but accepted by the Master. — P. H. Uys v. 
S. P. Malan (2 O.K. 285). 

2. Sale in execution.— Master's com- 
mission.— Law No. 5 of 1881.— Law No. 
5 of 1881, by which the Master of the High 
Court is empowered to levy certain office fees 
in cases of insolvency, &c, is not repealed by 
Law No. 8 of 1883, which contains a full tariff 
for the higher courts of the South African 
Republic, &c. (Statute Book, Kotze's edition, 
p. 985). The Master of the High Court can- 
not claim, under the 52nd Rule of Court (rules 
and regulations of the High Court of the South 
African Republic) for the State 1 per cent, of 
the proceeds of land sold in execution in addi- 
tion to the 2J per cent, allotted to him in the 
said section.— The National Bank of the South 
African Republic v. Rand Coal Mining Co., 
Ltd, (2 O.K. 142). 


OUTSPAN. 

1. Over farms; Inspectors' Instructions of 
1861. Vide Inspector (1). 


2. Two kinds of outspan in the 
State. —There are two kinds of outspan in 
the State, viz., (I) outspans inspected for the 
Government and registered as Government 
property, and (2) outspans in the nature of a 
servitude created over private farms. The 
land over which this second kind of outspan 
exists belongs to the owner of the farm, and 
not to the Government. — - Boh v. Allen (1 
S.A.R. 119). 


OWNER. 

1. Right of owner to thing deposited. Vide 
Property (4). 

2. Joint owner may be restrained by inter- 
dict from converting pasture into arable land. 
Vide Interdict (6). 

3. Infringement of rights of oo- 
otpners of land by co-owner.— If the 

other co-owners first suffer an alteration to 


be made, and then after its completion seek 
to have the alteration removed, the appli- 
cation comes too late, and they must rest 
content with their claim to be indemnified by 
the defendant for any loss or infringement of 
their rights caused thereby. — Botha, Smit and 
Others v. Kinnear (Kot. Tral. 215). 

4. May be restrained from transferring or 
mortgaging his property by interdict. Vide 
Interdict (7). 

5. The owners of farms adjoining another 
farm are entitled to notice of the survey of 
that farm, otherwise an approved diagram 
thereof may be set aside. Vide Diagram 
(4), (5). 

6. The lessee of a farm cannot prevent the 
owner thereof from taking out a mijnpacht 
brief, provided his (the lessee's) rights are not 
interfered with. Vide Mijnpacht Brief (1). 

7. Or occupier of land or buildings adjoining 
any thoroughfare is bound to keep his property 
in such a condition that it is not dangerous 
to the safety of those lawfully using such 
thoroughfare. Vide Damages (26). 

8. Vide also Joint-Owner. 


PARTNERSHIP. 

1. In liquidation. —Liquidating part- 
ner can sue in name of partnership.— 

The liquidating partner of a solvent firm can 
sue in the name of the firm for a partnership 
debt, although the private estate of one of 
the partners nas been placed under sequestra- 
tion.— de Vries and Marais v. Ifollins (1 
S.A.R. 25, 1882). 

2. Dissolution of the partnership.— 

Dissolution of a partnership, where one oi the 
partners had disappeared and could not be 
found. Appointment and discharge of a liqui- 
dator. — In re Coch <fc Nicholson (1 S.A.R. 201, 
1884). 

3. Anonymous partnership. — Ex- 
ception. — A syndicate formed with the object 
of floating a company is not necessarily an 
" anonymous partnership," in which case the 
members thereof may be sued in their personal 
capacity for debts of the syndicate. The fact 
that one item, amongst others, for which sum- 
mons has been issued, is alleged to have arisen 
from certain agreement, without mention being 
made whether such agreement was verbal or 
written, is for that reason alone no ground for 
exception. —P. J. Joubert v, Voss Bros. (H. 
202, 1893). 
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4. Liability of partners inter se.— 
Partnership debt. — A partner who on due 
authority of the other partners pays, without 
obtaining cession of action from the creditor, 
a partnership debt, arising from a promissory 
note for which each of the partners is liable 
in solidum, is obliged, in order to obtain a 
refund, to sue all his partners as responsible to 
■him pro raid. — J. D. Gelliers v. C. F. Ziervogel 
(H. 225, 1893). 

5. Money due to dissolved firm.— 
Who may sue. — Moneys due to a dissolved 
firm can in law be recovered by one of the 
former partners ; who must, however, act in 
the name of the dissolved firm. — Webb & Co. 
v. W. Hartogh (H. 210, 1893). 

6. Agreement between four parties 
to buy shares, &c., held to be a part- 
nership. — Liability of members of 
partnership. — An arrangement between 
four speculators to buy shares, with a general 
account showing assets and liabilities and 
containing an item for brokerage, all the 
broker's business being done by. one of the 
parties to the arrangement; who drew, one- 
quarter share in the profits without liability for 
loss, was held to be a partnership, and the 
price of shares bought by the latter was held 
to be recoverable from the other partners. — 
Smith v. Robinson and Others (3 S.A.R. 91). 

7. Property ; transfer ; transfer duty. Vide 
Transfer f)uTY(l). 

8. Deed of ; submission to arbitration. Vide 
Arbitration and Award (6). 

9. Receipts.— Partners authority.— 
Cancellation of mortgage bond.— A 
partner who has authority to receive payment, 
on the firm's behalf, of the~ firm's debts, and to 
give receipts for the same, has also authority 
to execute a power of attorney, in the firm's 
name, for the purpose of cancelling a mortgage 
bond, passed in favour of the firm as security 
for a debt due to the firm, on payment of 
the debt. — H. Scholtz v. Registrar of Deeds (1 
O.R. 111). 

10. Dissolution.— Not keeping pro- ! 
per books. — The parties in this ease entered 
into a deed of partnership in which it was 
agreed that the defendant should live on a ' 
certain farm and there carry on the business I 
of the partnership, viz., lay out tree planta- i 
tions, &c. It appeared that the defendant 
kept no proper books or accounts, that not- : 
withstanding repeated requests he had given i 
no proper account of the business to plain- 
tiffs, and that, though not dishonest, he was 
very careless and possessed no knowledge of 
the business. Held, that the plaintiffs were 
under those circumstances entitled to demand 
dissolution of the partnership. — Bailey, Nourse 
andMarais v. Barratt (6 O.K.). i 

11. Effect of sequestration on partners. 
Vide Insolvency (43;. i 


12. Exception.— Actio pro socio.— 
A partner can institute action against his co- 
partner for damage caused by the latter'a 
conduct and for payment of his share of the 
debts of the partnership, without suing for 
dissolution of the partnership. — Cohen v. Ber- 
jmji(4 0.R. 486). 

13. Dissolution by the Court. —A 
partnership can be dissolved by the Court 
where there are satisfactory proofs that mutual 
confidence has ^one and that mutual co-opera- 
tion of the parties for the future is impossible. 
— Schurink, sen., v. Schurink, jun. (2 O.R. 46). 

14. Immovable property.— Transfer. 
— Power. — Where a member of a partner- 
ship wishes to transfer immovable property 
from the partnership he must produce proof to 
the Registrar of Deeds that he is authorised to 
do so by his copartners, or that, dealing in 
immovable property constitutes a portion of 
the ordinary business of the partnership. — 
Scholtz, N.O., v. Registrar of Deeds (2 O.R. 
210). 

15. Proof of partnership.— The mere 
fact that the lender stipulates for a share in 
the profits acquired with the money lent, 
instead of interest, does not make him a 
partner of the borrower. The opening of a 
joint account in the name of a firm, and the 
signing of the name of such firm in a signature 
book under the heading "Parties authorised 
to sign," is not sufficient evidence on which to 
presume that the persons who opened such 
account and signed themselves in such manner 
are partners. The fact that a person has in 
times past used the signature of a firm in 
which tie admits that he was a partner, and 
continues to do so after the dissolution of the 
firm, is not proof that he is a member of a 
new firm which has the same title as the old 
firm. The assumption of liability for the 
debts of a firm is not per se sufficient proof 
that the person who assumes such liability 
is a member of the firm for which he assumes 
liability. — Geo. Anderson v. M. Royce (see 
2 Official Reports, p. 176 ; 2 O.R. 266). 

16. Firm's liability for contracts of a partner. 
Vide Exception (41). 

17. Dissolution by death.— A syndicate 
is dissolved by the death of one of its members. 
— Hugo, N. 0. , and Hains, N. 0. , v. The Maga- 
liesberg Prospecting and Developing Syndicate 
(H. 248). 

18. Partnership. — Fiduciary rela- 
tion.— Constructive trust.— uberrima 

fides. — In deciding the question whether in 
consequence of certain transactions a partner 
has acted in his own interest or in the interest 
of the partnership, one must accept the prin- 
ciple in societatis contractibus fides earuberet, 
and must ask himself whether the action of 
the partner can be put to the test by the 
standard of uberrima fides. Thus where L, T 
and B were members of a partnership (changed 


297 


PARTNERSHIP— PATENT. 


298 


afterwards into a syndicate) for the purpose 
of acquiring mineral concessions, &c. , in Mata- 
beleland, and such other rights, mineral or 
otherwise, as can be obtained in the native 
territories of Africa by way of concession, 
purchase, exchange or lease, and where T 
and B had obtained a concession from the 
chief Lobengula granting them certain ground 
in Matabeleland, which concession was subse- 
quently ceded to L, and by him sold, it was 
held that L had obtained the concession by 
virtue of his position as member of the syndi- 
cate, and that there existed between L, T and 
B and the other members of the syndicate a 
fiduciary relationship, by virtue whereof L, T 
and B were obliged to share each and every 
benefit accruing to them with the other mem- 
bers of the syndicate, and to account to them 
for the same. --Matabele Syndicate v. Lippert 
and Others (4 O.R. 508). 


PASS. 

l. To Chinaman.— Volksraad Reso- 
lution of the 8th September, 1893, 
art. 1363 (Coster's "Local Laws," p. 
872). — The landdrost or Mining Commissioner 
has no power under Volksraad Resolution of 
the 8th September, 1893, art. 1353, to order 
a Chinaman to take out a pass. He can only 
inflict a fine on a person contravening that 
Resolution with an alternative sentence of 
imprisonment in default of payment. — Young 
v. The State (2 O.R. 110). 


PASSAGE. 

l. Bight of passage. — Exercise of 
right civiliter.— Deproolamation.— The 

L Co. let the mineral rights in a portion of 
the farm Langlaagte to the C Co. When the 
farm was proclaimed the C Co. obtained a 
mijnpacht on the portion under lease. Subse- 
quently this ground, with the exception of the 
mijnpacht, was deproclaimed and reverted to 
the L Co., which thereupon laid out a town- 
ship thereon. The C Co. began laying a tram- 
way through the township from the mijnpacht 
to the railway for the conveyance of coal, 
alleging that it had a right of passage over 
the said ground. The Court interdicted the 
laying of the tramway, holding that if the 
C Co. had a right of passage such right should 
be exercised civiliter ', and the L Co. should be 
consulted as to where the tramway should run. 
— Langlaagte Estate G. M. Co. v.' Crown Reef 
G M.Co. (4S.A.R. 195. 


PATENT. 

1. Licensor's title. — Pleading:.— The 
licensee of a patent cannot dispute the 
licensor's title, but he may dispute the 
validity of the patentee's title it he has 
obtained the licence only for a fixed period 
and the licensor applies for a general injunc- 
tion against his using the patent. Where the 
validity of a patent is challenged on the ground 
of previous use in this country, the date of 
such use must be mentioned in the pleadings. 
In referring' to books, &c, which it is desired 
to use to prove the invalidity of a patent in an 
action at law, it is not necessary to set forth 
in the pleadings the exact parts of the books 
on which it is intended to rely. — African Gold 
Recovery Co. v. Lace and Irwmpson (1 O.R. 
240). 

2. Inventions used abroad.— Sec. 29 
(o) of Patent Law. — Sec. 29 (c) of the 
Patent Law also applies to inventions which 
are not new in other countries, so that when 
want of novelty is pleaded it may be shown 
that the patented invention was used abroad 
at the time when it was patented here. It is 
not sufficient in an action for cancellation of a 
patent to allege as a ground for such cancella- 
tion that the final specification of the patent 
is faulty, but particulars must be given to 
show in what respect it is faulty. — James Hay 
v. African Gold Recovery Co. (1 O.R. 317). 

3. Use of invention abroad.— Proof of 
previous publication and use abroad is, a bar 
to obtaining a patent in this country. A 
plaintiff, therefore, who alleges that he is the 
first inventor of a certain invention or appli- 
ance, and has patented it in the country wliere 
he so alleges to have invented it, and has also 
subsequently obtained a patent for it in this 
State, is not entitled to succeed in an action 
for an infringement of his patent where the 
defendant proves that, previous to the alleged 
date of the plaintiffs invention, the same 
invention was already well known and in 
general use abroad in countries other than 
that in which the plaintiff claims to have first 
invented and patented it. — Thomas Andrew v. 
Robinson G. M. Co., Ltd. (I O.R. 151). 

4. Sec. 19 of LawNo. 6of 1887 (Patent 

Law). — Amendment of letters patent pending 
action instituted for the cancellation of the 
letters patent refused, but permission granted 
to renew the application later on should it be 
necessary to do so.— James Hay v. African 
Gold Recovery Co., Ltd. (2 O.R. 158). 

5. Patent Law (No. 6 of 1887).— Can- 
cellation of patent.— Anticipation.— 

The defendant company held certain patents, 
No. 47 and No. 74. Patent No. 47 was granted 
(«) for the extraction of gold and silver from 
crushed quartz by treating such quartz witli a 
solution of potassium cyanide, and (6) for the 
extraction of gold and silver from crushed 
quartz by treating such quartz witli a diluted 


2§d 


tAfENlT— PEGGING. 


300 


solution containing cyanogen or cyanide or 
cyanogen-yielding substance, which diluted 
solution was alleged to exercise a selective 
action on the gold. Patent No 74 was granted 
(a) for the treatment of quartz with alkali or 
alkaline earth or substance before the extrac- 
tion therefrom of gold or silver by means of a 
solution of cyanide, (6) for the precipitation of 
the gold in a solution of cyanide oy means 
of zinc freshly prepared in a state of a fine 
division, and (c) for the extraction of gold and 
silver from quartz, firstly, by treating such 
quartz with alkali or alkaline earth or sub- 
stance ; secondly, by extracting the gold or 
silver therefrom by means of a solution of 
cyanide ; and thirdly, by precipitating the 
gold in such solution oy means of zinc. In an 
action for the cancellation of the said patents 
it *as found on the facts by the majority of 
the Court (Morice, J., dissenting) that the 

1)rocesses above mentioned were not novel and 
lad been anticipated, and consequently the 
Court declared the said patents void. Per 
Morice, J., it was held that the first portion 
(a) of patent No. 47 and also patent No. 74 
should be cancelled, but that the second portion 
{b) of patent No. 47 had not been anticipated 
and was valid, and that an application made 
by the defendant for amendment of the said 
patent must be allowed. An improvement of 
a prior invention may in some cases bejmtent- 
able, but not where' a mere carrying forward 
of the same principle is expressed in a some- 
what more satisfactory manner. There is 
nothing novel in the weakening pr diluting of a 
well-known solvent or reagent for the purpose 
of winning gold from quartz. A patent 
granted for a process by which a certain result 
is obtained by the use of two substances may 
be an anticipation of a later patent for obtain- 
ing the same result by the use of only one 
of the two said substances, where the use of 
the other substance makes no material differ- 
ence. The test whether a patent is an antici- 
pation or not of another patent is not whether 
the two patented processes differ from each 
other in unimportant details, but whether 
they are actually and substantially the same. 
When a bond jide inventor had himself nub- 
lished his invention, whether by a previous 
patent or in some other public manner, the 
fact of such publication is sufficient ground for 
the cancellation of a subsequent patent for the 
same invention. A holder of a patent is 
entitled to every use to which his process can 
be put, irrespective of whether he has origi- 
nated the iuea of such use or not. — Hay v. 
African Gold Recovery Co., Ltd. (3 O.R. 244). 


2. Provisional sentence, on note made in 
Capetown and payable there, but the place of 
payment not incorporated in the body of the 
note. Vide Provisional Sentence (16). 

3. To the payee of a promissory note not 
payable to order, held to be a good defence 
against the endorsee of the note. Vide 
Promissory Note (13). 

4. Of a promissory note by the maker with- 
out receiving the note back. Vide Promissory 
Note (14). 

5. Fraudulently obtaining payment of an 
account knowing that it has already been paid. 
Vide Fraud (3). 

6. In contemplation of insolvency. Vide 
Insolvency (10). 

7. By cheque. Vide Shares (3). 

8. Payment of loan ; transfer of shares. 
Vide Pledge (7). 

9. Nature of payment ; deeds of sale ; notice 
of payment, viae Sale (14). 

10. To insolvent after sequestration of his 
estate, does not discharge deotor where notice 
of sequestration had been published. Vide 
Insolvency (27). 


PAYMENT. 

1. Plea of payment ; general issue. 
Plea (2). 


Vide 


PEGGING. 

1. Claims pegged before taking out the 
licences. Viae Claim (4). 

2. The Mining Commissioner has no right to 
refuse to issue licences to peg off on portion of 
aproclaimed area within his jurisdiction. Vide 
Mining Commissioner (l). 

3. Vide also (3old Law. 

4. Pegging claims on stands.— Re- 
fusal to renew licences. — Right of 
Government. — Where in an application for 
the confirmation of a rule nisi calling upon the 
Mining Commissioner to show cause why he 
should not be ordered to renew certain two 
prospecting licences, it was proved that appli- 
cants had pegged upon ground already granted 
to M as stands, who had also been in previous 
possession under prospecting licences, Held, 
that the Government nad the right to turn 
prospecting claims into stands, and had not in 
the present case used such right inequitably, 
and set the rule nisi aside. — Curtis, N. 0. , 
v. Mining Commissioner of Johannesburg (4 
S.A.R. 128). 
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PENALTY. 


PETTY DEBTS. 


1. Under sees. 100 and 101 of the Insolvency 1. Law No. 7 of 1891.— Claim in re- 
Law inflicted on trustee. Vide Insolvency I convention.— Claim in reconvention for the 
(17). sum of £100 permitted when action in con- 

• vention was instituted in terms of Law No. 7 

2. Clause in contract; effect of penalty. ' of 1891 for the collection of small debts. — 
Vide Damages (40). i Susan v. Bal (H. 200, 1893). 

2. Recovery of- Law No. 7 of 1891 
is not obligatory.— Law No. 7 of 1891 does 
not deprive a creditor, whose claim is not in 
excess of £15, of the right to institute an 
i action in the ordinary manner for recovery of 
the amount due by him. — Johannesburg Gas 

PERJURY '' ^ 0m Vm ^ av ^ s (1 O*^* 322). 

1. Reopening of case during hearing of which 
perjury had been committed. Vide Reopen- 
ing (2). 

2. Incitement to perjury; extradition. Vide 
Extradition (5). 

3. Perjury.— Evidence necessary for 

conviction.— The evidence of one witness 
only is not sufficient upon which to find an 
accused guilty of the crime of perjury (see 
sec. 126, Ordinance No. 5 of 1864).— The State 
v. Willem (3 O.R. 60). 

4. Landdrost's jurisdiction. Vide Land- 

DROST (32). 


PERPETUAL SILENCE. 

1. Against the Crown refused. Vide Pre- 
liminary Examination (3). 

2. Practice. — Perpetual silence. — 

Rule nisi. — A person, who has either insti- 
tuted an action against another, or threatens 
to institute an action, can, if he fails to pro- 
ceed with the action, be called upon by means 
of a rule nisi to show cause why he snail not 
bring the action within a stipulated time, or, 
in default thereof, be condemned to peitnetuum 
sUentium. — Ex parte Dr. W. J. Leyds, N.O. 
{In re those interested in Schweizer's Township 
v. Dr. Leyds, N.O.) (1 O.R. 369). 


PERSONAL PROPERTY. 

1. Effect of foreign assignment in bank- 
ruptcy on personal property. Vide Insol- 
vency. 


PLEA. 

1. Of no property. — A plea of no property 
in the plaintiff means no property as against 
the defendant. Theforeign sequestration, there- 
fore, of plaintiff's estate at the diamond-fields, 
although it vests his personal property hi this 
territory in his trustee, does not prevent the 
plaintiff from bringing an action against de- 
fendant for recovery of certain quicksilver or 
its value. — Perrin v. Turton (Kot. Tral. 25). 

2. General issue.— Plea of payment. 

— In this case, which was an action on an 
I.O.U. for £40, the Court held, as there was 
no special plea of payment by the defendant, 
but only a plea of the general issue, it could 
not entertain the defence of payment by de- 
fendant, counsel for the plaintiff' having ob- 
jected thereto. — O'Beilly v. Leathern (Kot. 
Tral. 62, 1878). 

3. Of connivance in divorce case. Vide 
Divorce. 

4. Of condonation in divorce case. Vide 
Divorce. 

5. Of collusion in divorce case. Vide 
Divorce. 

6. Pleading 1 the general issue and a 
plea of tender in the same cause of 

action. — It is not competent for a defendant 
to plead the general issue and then a plea of 
tender to the same cause of action. — Beeton v. 
Wemmer (Kot. Tral. 101, 1879); Primmer v. 
Mallett(2S.A.R. 10). 

7. Failing to file plea within proper time. 
Vide Default (I). 

8. Defendant barred frpm pleading per- 
mitted to cross-examine. Vide Bar (2). 
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. 9. Prisoner having pleaded, postponement of 
trial refused. Vide Criminal Procedure 
(64). 

10. Pleadings in landdrost court.— 
Descriptions of parties.— Plaintiffs sued 
in the landdrost court as " Dunell, Ebden & 
Co. of Port Elizabeth," and described the 
defendant as " F. W. Conradie of the farm 
Modderfontein, in the district of Rusten burg." 
Held, that as the identity of the parties was 
sufficiently established, and no prejudice had 
been occasioned to the debtor, the plaintiffs 
and defendant had been sufficiently described 
in the summons. The Court does not scruti- 
nise too closely the pleadings in the landdrost 
court, as long as substantial justice has been 
done. — Conradie v. Dunell, Ebden <Ss Co. (Kot. 
Tral. 227). 

11. Pleadings to be closed before commission 
de bene esse can be granted. Vide Commis- 
sion DE BENE ESSE (4). 

12. Of having acted as the agent 
for another.— Where the defendant per- 
sonally gave a mandate to institute legal pro- 
ceedings, and afterwards pleaded that he was 
merely acting as agent for another, Held, 
that he was liable for the costs. — de Vries 
andMarais v. Hollins (1 S.A.R. 25, 1882). 

13. Of guilty under provocation.— A 

landdrost cannot sentence an accused where 
the accused has appeared and pleaded " Guilty 
under provocation," without taking evidence 
in support of the charge. — In re Dennison 
(1 S.A.R. 52, 1882). 

14. Of set-off or compensation. Vide Agent 

(7). 

15. Plea that plaintiffs are not diggers with- 
in the meaning of a concession must be taken 
in the first instance. Vide Concession (3). 

16. Pleading twice to an indictment. Vide 
Criminal Procedure (15). 

17. Of jus tertii to an action for ejectment. 
Vide Procedure (13). 

18. In convention.— The plaintiff in con- 
vention is not entitled to introduce a further 
or fresh claim in his answer in reconvention. — 
G. H. Jooste v. The Potchefstroom Board of 
Executors and Agency Co. (H. 109, 1893). 

19. Difference between special plea and ex- 
ception. Vide Procedure (22). 

20. Of fraud in action based on policy con- 
taining usual arbitration clause. Viae IN- 
SURANCE (2). 

21. Of lex hav ed trial i ; exception to plea 
upheld. Vide Exception (28). 

22. Licensor's title to plea ; plea against 
plea. Vide PATENT (1). 


PLEDGE. 

1. By depositary ; right of owner. Vide 
Property (4). 

2. Of movables by notarial deed un- 
accompanied by delivery.— A pledge of 

movables by notarial deed duly registered, but 
unaccompanied by delivery of the movables to 
the pledgee, holds good as against the debtor, 
and gives a preference to the prejudice of his 
concurrent creditors. — Francis v. Savage and 
Hill (1 S.A.R. 33, 1882). 

3. Piffnus praetorium.— Knowledge 
of pledge by third party.— A pledge of 
movables oy notarial deed, unaccompanied by 
delivery, is good against the debtor where he 
is found in possession of the things pledged, 
and also against his general creditors. The 
right of pledge is, however, gone if the goods 
pledged nave been delivered T>y the pledgor to 
a third party, who takes them bona fide and 
for value. Where movable property pledged 
by notarial deed is found in possession of the 
pledgor, who declares that he merely holds it 
jrrecario, at will of the pledgee, the pledge 
will be postponed in favour of a pignus prae- 
torium, for this is equivalent to delivery. 
Knowledge or notice of a pledge places a 
person who purchases or otherwise obtains 
possession of the goods pledged in no better 
position than the debtor and pledgor himself. — 
Meyer v. Botha and Hergenroder (1 S.A.R. 47, 
1882). 

4. Cession of lease by way of pledge for dis- 
charge of a mortgage bond. Viae Lease (6). 

5. Pignus praetorium of movable 
property has preference before a prior 

pledge. — A pignus praetorium of movable 

Eroperty has preference before a prior pledge 
y means of a notarial deed, where the mov- 
able property pledged has continued in the 
Possession of the pledgor and debtor. — Keet v. 
Ml (1 S.A.R. 109, 1884). 


6. Of shares. — Pactum de ven- 
dendo.— Order of Court.— Where in an 
application for provisional sentence upon a 
promissory note for the due discharge of which 
certain shares had been pledged, an order of 
the Court was asked for tne sale of the shares, 
the Court held that the plaintiff was entitled 
to the order, but did not decide the question 
whether the plaintiff could have sold without 
coming to the Court. — Ferris v. Dow's Execu- 
tors {4 S.A.R. 36). 

7. Of shares.— Payment.— Transfer 
of shares by lender.— Where a loan has 

been contracted and shares given as security 
have been transferred by the lender to the 
name of a third party without value passing, 
the Court held that such transfer cannot be 
considered as payment. The lender may still 
sue on the original debt and have the shares 
declared executable. — Rocher v. van Rossem 
(3 S.A.R. 83). 
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8. Shares ceded as security.— Where, 
in an application for an order enjoining re- 
spondent to retransfer certain shares in the 
books of the M & B Co. from the name of a 
clerk to that of the applicant, it appeared that 
the shares had been given to the manager of the 
company as security for the payment of certain 
promissory notes, and being endorsed in blank, 
C (the manager) had registered them in the 
books of the company in the name of a clerk, 
the Court refused tne application. — C. A . d- 
J, Z>.. Cilliers v. Cosman, NO. (4 S.A.R. 90). 

9. Of shares. — Registered cession 

{>ref erred to mortgage bond.— Know- 
edge.— Bona fide pledgees.— Where in 
an application to have the applicants declared 
owners of certain incorporeal rights, it appeared 
that a bank had a mortgage bond over certain 
syndicate shares, and that applicants also had 
a cession of the same shares without knowledge 
of the transaction with the bank, and had got 
their cession registered in the books of the syn- 
dicate, Held, that as applicants had acted bond 
fide they had a preferent right. — Hanau & 
Wicke v. The Standard Bank (4 S.A.R. 130). 

10. Of shares. Vide Shares. 

11. Pignus praetorium.— Preference 

over notarial bond. —A jngnus praetoriu m 
over movables ranks preferent to a pledge 
obtained by a previous notarial bond if the 
pledged goods are found in possession of the 
pledgor or debtor. Keet v. Dell (Kotze's Rep. 
1884, p. 126) followed.— Moller v. Natal Bank 
(1 O.K. 78). 

12. Of movables ; mobilia sequelam non 
habent. Vide Sale (25). 

13. Notarial bond, registration of — 
Traditio. — Pignus praetorium. — Pre- 
ference. — Tradition of pledged movables 
takes place only when the pledged articles are 
actually placed in possession of the pledgee. 
A pignus praetorium on movables is preferent 
to a right of pledge obtained by a notarial 
bond of prior date if the pledged articles 
remain in the possession of the pledgor. Re- 
gistration of a special notarial bond does not 
constitute a delivery of the pledged articles, 
nor is registration of a notarial bond in itself 
to be regarded as notice of the pledge. — Natal 
Bank v. Martinis & Co. (2 O.R. 132). 

14. Pignus praetorium.— Delivery.— 

Traditio SymDOlica. — Apignus praetorium 
has preference over a pledge not followed by 
delivery. —Quia v. Mego (2 O.R. 141). 

15. Mortgaged movable property 
seized in execution by execution cre- 
ditor. — Preference. — An execution in the 
hands of the debtor will be preferred to a 
mortgagee who claims the property by virtue 
of a mortgage bond unaccompanied by de- 
livery. — Reed v. Lee (Kot. Tral. 130). 


16. Preference. — Registered mort- 
gage bond. —Pignus judiciale.— Re- 
gistration notice.— Where, in an applica- 
tion to amend a liquidation account in which 
preference over & pignus judiciale was given to 
a prior specially registered mortgage bond 
upon a stand in Marshall's Township, it was 
contended that a stand was a movable, and 
that the hypothecation of a stand could give no 
preference over a pignus judicial?, the Court 
field that the specially registered mortgage 
bond of the stand was preferent on the ground 
that even if a stand is a movable the prior 
registration was equivalent to notice. — 
MeFarlane v. Scholtz and Wilkes (3 S.A.R. 
145). 


POSSESSION. 

1 . Of depositary ; right of owner. Vide 
Property (4). 

2. Bond fide possession of buildings ; spolia- 
tion. Vide Spoliation (2). 

3. Right to the possession of land, where 
plaint iff makes out &primd facie good title, and 
the defendant, who is in possession, fails to 
prove any right. Vide Title (1). 

4. By grantee of land from Kafir chief ; can- 
cellation of grant. Vide Grant of Land (1). 


POSSESSOR. 

1. Maid fide; compensation for improve- 
ments. Vide Improvements. 

2. Bond fide knowledge is contract. Vide 
Knowledge (3). 


POST. 

1. A letter sent by post is presumed to have 
reached its destination. This presumption is 
rebuttable. Vide Costs (12). 
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POSTPONEMENT. 

1. Of criminal trial refused, because of no 
attempt having been made to subprcna certain 
material witnesses. Vide CRIMINAL PROCE- 
DURE (62). 

2. Non-appearance of accused after post- 
ponement of criminal trial. Vide Appeal (3). 

3. Of criminal trial refused after prisoner 
had pleaded. Vide Criminal Procedure (64). 

4. Of criminal trial grranted.— Sec. 95 
of Criminal Procedure.— Criminal trial 
postponed owing to the absence of material 
witnesses for the prosecution. — The Queen v. 
Botha (Kot. Tral. 145, 1879). 

5. Prosecution not proceeding' with 
case after postponement. — Sec. 70 
(59) of Criminal Procedure.— Where a 
criminal trial for robbery was postponed, on 
the ground of absence of material witnesses, 
to the following session of the Court, and the 
Crown did not proceed with the case at such 
following session, the Court ordered the accused 
to be discharged from further prosecution, and 
the bail-bond by them to be cancelled. — The 
Queen v. Botha (Kot. Tral. 189, 1880). 

6. Of criminal trial. Vide Criminal Pro- 
cedure (11), (15). 

7. Accused, pleading not guilty, was dis- 
charged owing to application for postpone- 
ment by Crown Prosecutor owing to absence 
of certain witnesses. Vide Criminal Proce- 
dure (31). 


POUND. 

l. Pound Ordinance of 1882, sec. 
14.— Damages.— Cumulative remedy. 

— Kotzc, C.JT, said, inter alia: "There is 
nothing in the Pound Ordinance of 1882 com- 
pelling the person who has sustained damage 
to send the assessment, together with the 
cattle, to the pound-master. The remedy given 
by sec. 14 must be regarded as cumulative, 
for we do not find any express words nor 
manifest implication in the statute showing 
that the ordinary common law remedy (for 
damages sustained through the trespass of 
one's neighbour's cattle) has been abolished." 
—Preller v. Zecderberg (2 S.A.R. 20, 1885). 


POWER OP ATTORNEY. 

1. To sue, defend, and choose domi- 

cilium. — An action is rightly brought against 
an agent, in his capacity as such, where the 
terms of the power granted him by an absent 
principal give authority to sue and defend, 
and to choose do-micilium. — Bosnian v. Preller 
andde Villiers (Kot. Tral. 12). 

2. To agent to sign note to be produced in a 
case of provisional sentence. Vide Provi- 
sional Sentence (5). 

3. Surrender of an estate by agent under a 
general power of attorney given him by debtor 
absent in Europe. Vide Insolvency (65). 

4. Bona fide mistake in using 1 
powers of attorney.— Where the prede- 
cessor of the plaintiff syndicate pegged thirty - 
six claims in the names of thirty -six persons 
and took out the licences the following day ; 
and these claims were amalgamated in three 
blocks of twelve each, and on the advice of the 
Mining Commissioner the same twelve names 
were used for each block, although licence- 
money on thirty-six claims continued to be 
duly paid ; and the defendant subsequently 
pegged twenty-one claims on blocks 2 and 
3, maintaining that these claims were ille- 
gally held by the plaintiff syndicate, Held, 
that the bond fide mistake, made with the 
advice of the Mining Commissioner, in using 
the same twelve names for each block, while 
there were really thirty-six powers of attorney, 
was not sufficient to invalidate the title of the 
plaintiff syndicate. Held, further, that there 
was nothing in the Gold Law to prevent a 
person first pegging-off claims and then taking 
out the licences. — Madeline Reef Syndicate v. 
Coetzee and Others (2 S. A.R. 206, 1887). 

5. General power of attorney gives 
right to sell fixed property.— where in 
a suit for specific performance of a contract 
it appeared that G gave V a general power of 
attorney, and V had sold G's farm to B, and 
G refused to pass transfer to B on the ground 
that V had no right to sell fixed property 
under a general power, the Court held that an 
agent holding a general power of attorney has 
power to sell fixed property. — Bourke v. Gouws 
(3S.A.R. 109). 

6. To peg. — Agency . — Discrepancy 
in name. —Absolution from the in- 
stance. — When D gave J a power of attorney 
to peg in which the name of F appeared as the 
holder of the power, and J used the power to 
peg a claim on behalf of a company, and D 
sued the company for possession of the claim, 
the Court gave absolution from the instance 
on the ground that the discrepancy between 
the name appearing in the. power and that of 
the actual holder invalidated the claim of 
agency. — Danziger v. The Worcester G, M. Co. 
(3 S.A.R. 139). 
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7. Signatures of witnesses to power irregular ; 
effect of power of attorney. Vide Claim (12). 

8. Endorsement q.q. ; bill of exchange. 
Vide Bill of Exchange (4). 

9. Invalid power of attorney ; claims pegged 
under power of attorney ; repegging. vide 
Interdict (27). 

10. Agent. — Attorney.— Seourity.— 

Power. — An attorney who after the conclu- 
sion of a case collects from the defendant the 
amount awarded, acts as the attorney and not 
as a mere agent of the plaintiff*. A partner 
who on his departure from the country gives a 
general power of attorney to his partner under 
which, inter alia, the latter is granted the 
power on his account and in his name to buy 
and sell fixed property, to declare under oatn 
the true amount of the purchase-price, to 
receive and pass transfers of such fixed pro- 
perty, to pass and cancel bonds, and to sign, 
give and receive mortgage bonds, and also 
hutting and other bonds, also notarial as well 
as underhand contraots and obligations and 
surety bonds of whatever nature, to release 
sureties from their pledges and accept others 
in their place, likewise to give guarantees and 
indemnities, and further empowers him in 
all cases and under all conditions to do and 
execute or cause to be done and executed - all 
that may be necessary as he himself might or 
could do or cause to be done if personally 
present notwithstanding any more special or 
ample authority thereto required, which is to 
be considered as inserted therein, cannot after- 
wards contend that he is not liable on a surety 
bond signed by his partner [for the firm on the 
grounds that he never signed the said surety 
bond and had never given his partner authority 
to sign his name, and that he had repudiated 
all liability as soon as he became aware that 
his partner had signed his name. — «/. E. P. 
Oestreich v. T. N. de Villiers and C. Ueker- 
mamiyjun. (2 O.K. 192). 


PREFERENCE. 

1. Pledge of movables by notarial deed 
unaccompanied by delivery gives a preference 
to the prejudice of concurrent creditors, but a 
pignus praetorium has a preference to a prior 
pledge. Vide Pledge (2), (3), (5), (11). 

2. Of arrest in execution of a judgment. 
Vide Arrest (7). 

3. Undue preference by an insolvent. Vide 
Insolvency (10), (19) ; also Mortgage Bond 

(6). 

4. Domestic servants rank as preferent 
creditors in the insolvent estate of their 
employer. Vide Insolvency (13). 


5. Registered mortgage bond. — 
Pignus judiciale. — Registration. — 
Notice.— Where, in an application to amend 
a liquidation account in which preference over 
a pignus judiciale was given to a prior 
specially registered mortgage bond upon a 
stand in Marshall's Township, it was contended 
that a stand was a movable, and that the 
hypothecation of a stand could give no prefer- 
ence over a pignus judiciale, the Court held 
that the specially registered mortgage bond of 
the stand was preferent, on the ground that 
even if a stand is a movable the prior registra- 
tion was equivalent to notice. — McFarlane v. 
Scholtz and Wilkes (3 S. A.R. 145). 

6. Pledge of shares ; shares ceded to pledgee ; 
bond fide pledgee. Vide Pledge (9). 

7. Undue preference. Vide Insolvency. 


PRELIMINARY EXAMINA- 
TION. 

1. May be reopened. —Sees. 14 and 
15 of Ordinance No. 5 of 1864. -When 
the Attorney-General directs the Public Prose- 
cutor of a district, to reopen a preliminary 
examination, and take further evidence before 
the landdrost of such district, the landdrost 
cannot refuse to take such further evidence. — 
Attorney-General v. Skinner (Kot. Tral. 4, 
1878). 

2. Irregularity in preliminary exa- 
mination. — Sec. 51 of Act of 1864, 
Criminal Procedure.— An informality or 
irregularity in the taking of a preliminary 
examination affords no ground of objection for 
a prisoner not to plead to an indictment against 
him before the jury.— The Queen v. Joseph 
(Kot. Tral. 131, 1879). 

3. Kept open for seven months.— 

Where a preliminary examination was kept 
open for seven months against an accused 
person, who had been admitted to bail, Held, 
that a decree of perpetual silence could not be 
granted against the Crown.— Ex parte Boh 
(Kot. Tral. 223, 1880). 

4. Witness called at the trial who had not 
been examined at the preliminary examination. 
Vide Criminal Procedure (14). 

5. Irregularity in the summons calling on 
accused to appear at the preliminary examina- 
tion. Vide Criminal Procedure (16). 

6. Landdrost acting as Public Prose- 
cutor. — Depositions to be proved. — 

Evidence of a person, since deceased, taken at 
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a preliminary examination by the Landdrost 
of Pretoria, who at the came time acted as 
Public Prosecutor, held inadmissible. Where it 
is sought to put in the deposition, with annex - 
ures taken at a preliminary examination of a 
person since deceased, as evidence at the trial, 
such deposition and annexures must be duly 
proved l>efore they can be admitted. — The 
State v. Nellmapivs (2 S. A.R. 121, 1886). 

7. Absence of witnesses. Vide Criminal 
Procedure (23). 

8. Witness refusing to give evidence. Vide 
Criminal Procedure (55). 

9. Vide Criminal Procedure. 


PRESCRIPTION. 

1. Action of slander. — The right to 
bring an action for slander is barred by pre- 
scription of a year. — Bettkes v. Coetzee and 
Joubert (1 S.A.R. 71, 1883). 

2. Decided by lex fori.— Where in a 
suit for recovery. of a debt an exception was 
taken that the tfebt had been contracted in the 
Cape Colony, and that by the colonial law 
the debt was prescribed, tne Court held that 
the question of prescription was a portion^ of 
the remedy, and that the time of prescription 
must be decided by the lex fori. — Hunter v. 
Sonnenberg (3 S.A.R. 273). 

3. Fees of law agent. — The prescrip- 
tion of two years, introduced by sec. 16 of 
the Placaat of the Emperor Charles (1540 A.D.), 
is still in force in this country and applies also 
to a law agent. — S. H. van Dtggelen v. Wepener 
(1 O.R. 31). 

4. Of licence payable by law agent. Vide 
Agent (19). 


5. 


Placaat of Charles V, sec. 16.— 
Prescription.— The meaningof ' 'Koop- 
manschap ter slete g;eleverd." — The 

prescription of two years in "the Placaat of the 
Emperor Charles V, 4th October, 1540, sec. 
16, which is in use in this country, only refers 
to the purchase-amount of goods which are 
sold in small quantities and for consumption, 
as it is put in the Placaat, Koopmanschap 


or 


tcr slete gefeverd. — Little v. Both man (2 O.K. 
197). 


PRESS LAW. 

l. Sec. 5 of Press Law of 1896.— 
Printed or published press matter.— 
Sec. 5 of the Press Law of 1896 must be strictly 
interpreted in view of sec. 19 of the Grondwet 
of 1 896. The expression * * printed or published 
press matter " in sec. 5 of the Press Law of 
1896 can only mean those works which have 
already been printed or published, and never 
such as are still to be printed or published. 
Whenever any order is made by the State 
President, whereby the private interests of a 
person are prejudiced, such person is entitled 
to apply to the Court for redress, and the Court 
shall, on finding that such order is illegal, set 
it aside. Vide United Langlaagte G. M. Co., 
Ltd. , v. The State and the Langlaagte Royal 
and the Rand G. M. Co., Ltd. (1 O.R. 48).— 
Argus Printing and Publishing Co., Ltd., 
v. The State (4 O.R. 166). 


PRETORIA CONVENTION. 

l. Of 1881, sec. 3— Infraction of Law 
No. 8 of 1881. — All laws passed during the 
period of British occupation, and duly pub- 
lished, although not submitted for the approval 
of H.M. the Queen of England, are Minder 
sec. 3 of the Pretoria Convention of force in 
this State, except in so far as they may sub- 
sequently have been repealed by the V olksraad . 
—Campling v. The State (I S.A.R. 179, 1884). 


PRINCIPAL. 

1. Giving power to sue, defend and choose 
domicilium. Vide Power of Attorney (1). 

2. Vide also Agent and Surety. 

3. In the second degree in a case of theft. 
—Kelly v. The State (1 O.R. 281). 


PRIORITY. 

1. Of arrest in execution of a judgment. 
Vide Arrest (7). 
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2. Of grrant of water-right is pre- 
ferent to priority of registration of 
subsequent grrant of water-right — 
Application for interdict by later 
grantee refused. — Where in an application 
by P for an interdict to restrain C from con- 
structing a certain water furrow, it appeared 
that a water-right had been granted originally 
to P by a diggers' committee, but C received 
two water-rights in accordance with the terms 
of a circular from the Department of Mines 
on the 22nd of June, 1889, and P his original 
water-right on the 29th July, 1889, and P had 
secured confirmation and registration of his 
right while C had not, the Court held that 
priority in the grant of a water-right was of 
more importance than precedence in registra- 
tion, and refused the interdict.— Plein cTOr 
G. M. Co. v. Consort G. M. Co. (3 S.A.R. 
84). 


PRISONER. 

1. Prisoner's statement. Vide Evidence 

(2). 

2. Evidence to be taken under oath and in 
his presence. Vide Evidence (4). 

3. Cannot take advantage at trial of irregu- 
larity in preliminary examination. Vide Pre- 
liminary Examination (2). 

c • 

4. After having pleaded, trial cannot be 
postponed owing to absence of witnesses. Vide 
Criminal Procedure (64). 

5. Upon conviction of prisoner for theft the 
Court cannot order compensation out of his 
property. Vide Court (6). 

6. To be produced in court ; writ de homine 
libero exhibendo. Vide Writ (1). 

7. Pleading twice to an indictment. Vide 
Criminal Procedure (15). 


PRIVATE CORRESPOND- 
ENCE. 

1. Inspection of private correspondence. 
Vide Procedure (#1). 


PRIVATE GROUND. 

1. Order granted to enter private ground 
for survey required for action. Vide Survey 

(1). 


PRIVATE PROSECUTION. 

1. Procedure. Vide Criminal Procedure 

(38). 


PRIVY COUNCIL. 

l. High Court Proclamation of 1877. 
-—Leave to appeal to Privy Council.— 

The High Court Proclamation of the 18th 
May, 1877, does not limit the right of appeal 
to the Privy Council to the case of a judgment 
in an ordinary civil suit or action, but extends 
it to any rule or order having the effect of a 
final and definite sentence. The 35th Rule of 
Court requires that within one month after 
the petition for leave to appeal has been 
lodged with the registrar recognisances shall 
be entered into and security given by the 
party appellant to the party respondent for 
the due prosecution of such appeal and for the 
payment of the costs thereof, in default 
whereof such appeal will be disallowed. 
Where, therefore, a petition for leave to 
appeal had been lodged with the registrar 
on the 31st May, and was heard by the Court 
on the 1st July, no recognisances having been 
entered into in the meantime, the Court dis- 
missed the petition. — Rudolph v. White and 
Tucker (Kot. Tral. 135, 1879). 


PRO DEO ACTION. 

1. Procedure.— Rule 63.— Where in an 
application to proceed pro Deo a certificate 
probabilis causa had been put in, and it was 
stated that plaintiff was a poor man and had 
only means to support his wife and children, 
but none to enable him to sue, the Court held 
that the plaintiff should under Rule 63 specify 
his means of subsistence. — Richardson v. The 
English Church, Pretoria (4 S. A.R. 93). Vide 
also Application (1). 

2. Costs ; consent to pay. Vide Costs (18). 
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3. Costs of two counsel. —When coun- 
sel is appointed by the Court to act pro Deo, 
and thinks it necessary to have the assistance 
of a second counsel, the fees of this second 
counsel cannot be charged against the losing 
party unless his appointment has first been 
approved by the Court. — In re Bolton v. Bolton 
(2 0.R. 82). 

4. Leave to be asked for by application. 
Vide Application (19). 

5. Certificate of probabilis causa must be 
clear. Vide Probabilis Causa (1). 

6. In forma pauperis.— Leave may 

be withdrawn.— Leave to proceed infornm 
pauperis in an action may at any time be 
witndrawn by the Court, if before or during 
the trial of the action it appears that the 
pauper party has sufficient means. — Viljoen v. 
Viljoerts Executors (6 O. R. ). 


PROBABILIS CAUSA. 

1. Certificate of probabilis causa. — 
Right of action not well founded.— A 

certificate of probabilis causa must be clear and 
precise, and not subject to an " if " or proviso. ' 
Where acertificate of p?'obabiliscausav?a& given, 
andit appeared from the documents and in forma- 
tion before the Court that the alleged right of 
action was not well founded, the Court refused 
to grant leave to proceed pro Deo. — Walker and 
Kirby v. The Spitskop G. M. Co. (1 S.A.R. 
154, 1884). 


PROCEDURE. 

Actio, pro socio, 127. 
Action, civil and criminal, 74. 
Affidavit, 33. 

Affidavits, filing of, municipal elections, 37. 
Agency, plea of, 136. 

Appeal, tender of documents in lower court, 
52. 

fresh documents in appeal, 70. 

refused, res judicata, 23. 

postponement, placing appeal on 

roll, 40. 

application to strike off the roll, 143. 

no appeal from interlocutory order, 

42. 

Vide Appeal. 

Application. Vide Application. 
Arrest. Vide Ahkest. 


Attorney, one attorney signing on behalf of 

another, 25. 
Bank, exception, 55. 
Bank-books, inspection of, 76. 
Banking company, manager, 77. 
Bar, 7, 65, 66. 
Bill of costs, 114. 

Cession of claims to be annexed to summons, 
35. 

rights, 12. 

Church, deacon cannot sue on behalf of, 79. 
Civil imprisonment, onus, 80, 81, 82, 83. 
Claim in reconvention, 53. 

fresh claim cannot 

be introduced in 
answer in recon- 
vention, 20. 

Co-defendants, joinder, leave of court, 32. 

Collusion, allegation, 101. 

Commission de bene esse. Vide Commission 

DE BENE ESSE. 

Company, action against, 50. 

liquidation, setting aside, 47. 

local board, 24. 

foreign, 107, 108. 

Contempt of court. Vide Contempt of 

Court. 
Contract, terms of, allegation, 31. 

written or verbal, exception, 26, 

46,56. 

breach of contract cannot be de- 

cided on application, 73. 
Correspondence, inspection of private, 51. 
Costs, 114. Vide Costs. » 

Counsel's instructions, 15. 
Criminal procedure. Vide Criminal Pro- 
cedure. 
Default, judgment in, 84. 
Defendant, sued in two capacities, 45. 
Diagram, annexure to summons, 67. 
Discovery order refused before issue of 

summons, 36. 

application for discovery 

order refused as being a 
"fishing application," 
171. 

Divorce, evidence of plaintiff, 86. 

Doctor, qualification of, exception, onus, 17. 

DomicUium citandi et executandi, 38. 

Ejectment, 85. 

Exception, anonymous partnership, 16. 

action by neirs ana not by 

executors, 88. 

special pleas, 22. 

upheld after evidence taken, 89. 

written or verbal agreement, 26, 

46, 56. 

as to identity, 90. 

— — to plea, vagueness, 28. 

Rules of Court, 8, 13, 87. 

translation of documents, 58. 

husband and wife, 93, 97. 

ground of action, 60. 

lex hoc edictali, 92. 

directors sued for transaction of 

company, 91. 

secretary of company, act of, 94. 

fraud to be alleged, 48. 

to jurisdiction, 27. 
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Exception, omission to attach documents, 96. 

summons, insufficiency of, 98. 

summons, vague and embarrass- 

ing, 99. 

vagueness, 95. 

64. 

Execution, attachment of tradesman's tools, 
104. 

parate execution, 106. 

against immovable property, 8, 

110. 

fresh sale at risk of first pur- 

chaser, 54. 

sale of farm, ejectment, 58. 

landed property fetching less 

than reserve, 102. 

attachmentof more property than 

mentioned in the writ, 103. 
Vide also Execution. 
Executive Council Resolution, application to 

stay, 59. 
Extradition. Vide Extradition. 
Foreign judgment, 11, 114, 115. 


.1 


Fraud, reply, exception, 48. 

allegation of, 101. 

Ground of action, exception, 60. 
Immovable property, writ, landdrost, 8. 

execution of, 110. 

Infringement of public right, 13. 
Inspection of private correspondence, 51. 

documents, 111. 

Interdict, party to institute action, 42. 
Interlocutory order, no appeal from, 42. 
Irregularities prior to trial, 9. 
Joinder of co-plaintiffs, 21, 169. 

. co-defendants, 32. 

shareholders of company, 10. 

Joint cessionaries, bound to proceed jointly, 

169. 
Judge in Chambers, jurisdiction of, 69, 75, 78. 
Judgment, satisfying, 113. 

satisfied out of moneys in Sheriffs 

hands, 145. 

Jurisdiction, exception, 27. 

Jus tertiiy 13. 

Landdrost must sign writ against immovable 
property, 8. 

Law No. 3 of 1883, sec. 2 (a), 39. 

Libel, summons in action, 14. 

Liquid claim, reconvention, 53. 

Liquidation of company, setting aside, 47. 

Local board of directors of company, 24. 

Lunatic, 4, 118, 119. 

Mandament van debitis, ^10. 

Married woman, action by, antenuptial con- 
tract, 121. 

Minor, exception, assistance, 121. 

Misjoinder, 155. 

Misrepresentations, allegation in summons, 
43. 

Municipal elections, filing of affidavits, &c, 
37, 122. 

Necessary allegation in summons, 100. 

Novation, who must prove, 123. 

Onus of proving right to use of water, 116. 

Onus on excipient, qualifications of doctor 
17. 

Onus probandi. Vide Onus Probandi. 

Order of court, omission, 124. 


Parate execution, 106. 
Partner, former partner may sue in name of 
dissolved firm, 18. 

liability of partners inter se t cession 

of action, 126. 

suing, 60. 

Partnership, anonymous, 16. 

dissolved partnership, suing in 

name of firm, 18. 

in liquidation, summons, 125. 

Patents, licensor's title, 128. 

use abroad, 129. 

cancellation of patents, final speci- 

fications, particulars, 129. 
Plaintiffs, several, separate actions, 30. 

substitution of plaintiffs refused, 

34. 
Petty debts, claim in reconvention, 130. 

131. 

Plea, filing of plea, time, 7. 

necessary allegation in plea, 68. 

in reconvention, 20. 

special, 22. 

of agency, 136. 

of tender, 134. 

of no property, 132. 

of payment, 133. 

of dissolution of syndicate, 170. 

Pleading, in landdrost court, 135. 

allegation of fraud in summons, 

101. 

Pleading over, 49. 

Postponement of appeal, placing appeal on 
roll, 40. 

Power to sue, &c, 137. 

Power of local board of directors, 24. 

Prayers, two prayers in one summons, 19. 

Preliminary examination. Vide Prelimi- 
nary Examination. 

Prescription. Vide Prescription. 

Pro Deo action, 29, 72, 138. 

affidavit, 71. 

leave may be withdrawn, 44. 

certificate of probabiliscausa, 

139. 
Public right, infringement of, 13. 
Public stream, diverting water from, 6. 
Reconvention, plea in, fresh claim, 20. 

liquid claim, 53. 

Registrar of Circuit Court not competent to 

sign summons in High Court, 140. 
Reopening of case after judgment, on ground 

of perjury, 141. 
Repeal, effect of repeal on penalty, 142. 
lies judicata, appeal refused, 23. 

Vide also Res Judicata. 

Resolution of Executive Council, application 

to stay, 59. 
Return day, 12. 

Revival of superannuated judgment, 41. 
Rules of Court 8 and 11 : 12. 

13: 57. 

time to plead under, 11. 

Rules of procedure, 39. 

Sale of rights, 12. 

Sale in execution, fresh sale at risk of first 

purchaser, 54. 

ejectment, 85. 

reserve price, 102, 103, 


319 


PROCEDURE. 


320 


Secretary of company, action by, 109. 
Service of process, mala fides of defendant, 

144. 
Sheriff, order to satisfy judgment from funds 
in hand, 145. 

not making his return in time, 146. 

Special pleas, exception, 22. 
Spoliation, 147, 148. 

Substitution of plaintiff, 34. 
Summary procedure. Vide Summary Pro- 
cedure. 
Summons for final sequestration to be signed 
by advocate, 156. 

two prayers in one, 19. 

prayer for ejectment and damages 

in same summons, 149. 

service of, 57. 

exact date of contract not alleged 

in, 151. 

allegation in, 31, 43. 

amendment of, death of defendant, 

150. 

against defendant in two capa- 

cities, 45. 

omission in, 152, 154. 

signature to, 25. 

suing in wrong capacity, 153. 

annexing cession of claims, 35. 

misjoinder, 155. 

annexing diagram of claims, 67. 

Superannuated judgment, revival, 41. 
Tender of documents, 52. 
Tradesman's tools, execution, 104. 
Translation of documents, 58. 
Vagueness, exception, 28. 

Venia aetatis, granting of, 112, 117. 

Writ against immovable property, land- 

drost, 8. 
Writs, ranking of, 105. 

1. Preliminary examination. Vide Pre- 
liminary Examination (1). 

2. Contempt of court. Vide Contempt of 
Court (l). 

3. Summary procedure. Vide Summary 
Procedure. 

4. Criminal procedure. Vide Criminal Pro- 
cedure. 

5. Practice. — The Court held that it could 
not declare a person a lunatic upon affidavits, 
but only after bearing the evidence of medical 
men and other competent witnesses in open 
Court.— In re Pietersen (Kot. Tral. 13). 

6. Diverting water from a public 
stream. — The proper form of proceeding 
where applicant complains that respondent 
has diverted water from a public stream to 
the detriment of his mill is by action, and 
not on motion for an interdict. — Dore v. 
Meinljes (Kot. Tral. 101, 1879). Vide also 
Public Stream (I), (3). 

7. Purging default.— Rule 24.— No- 
tice of oar. — Applicant, having entered 


appearance, failed to tile pleas wibhin the pro- 
per time under Rule 24. He was repeatedly 
requested, after the lap^e of such time, to file 
pleas, but neglected doing so. Notice of bar 
was thereupon served upon him, and a month 
afterwards he left the territory for England. 
Upon motion for leave to pur»e default and 
file pleas, the Court refuse i the application 
with costs. — Brodrick v. Leathern (feot. Tral. 
139). 

8. The landdrost of a district, and not the 
registrar of the landdrost court, is the proper 
person to sign and issue a writ of execution 
against immovable property under sec. 39 of 
the Civil Procedure Act of 1874. — Lubbe v. 
Genis (Kot. Tral. 171, 1880). 

9. Irregularities in the proceedings 
prior to the trial. — Mere irregularities in 
the proceedings prior to the trial, where the 
defendant appeared by counsel, who took no 
objection at the trial, but proceeded with the 
case for the defence, are not sufficient grounds 
for reopening a case after judgment, even 
although the defendant alleges he has a sub- 
stantial defence to the action. — de Meillion v. 
Preller and de Villiers (1 S.A.R. 59, 1883). 

10. Mandament van debitis.— Join- 
ing' all the shareholders of a com- 
pany together as defendants in one 
action.— Where it became necessary to in- 
stitute proceedings against many shareholders 
for arrear calls upon their shares, the Court 
granted leave to join them all as defendants in 
one action. — Ex parte Ueckcrnian and Bushes, 
N.O. (2S.A.R. 55, 1885). 

1 1 . Foreign judgment. — Lex fori. — 
Where a plaintiff instituted an action, and 
prayed that by final judgment of the Court a 
foreign judgment should be made a judgment 
of the Court, Held, that he was bound by the 
Rules of Court, and must allow the defendant 
the prescribed time within which to plead, 
answer, or except to the action. — Taylor v. 
Hollard (2 S.A.R. 62, 1885). 

12. Return day.— Rules of Court 8 
and 11.— Sale and cession of rights.— 

A summons calling upon the defendants to 
enter appearance within eight days after ser- 
vice of summons is a sufficient compliance with 
Rule 8. The Court laid down that in future, 
where a plaintiff alleges a contract as a ground 
of action, he must state if such contract be in 
writing or is merely verbal, and if in writing 
he must annex a copy of the contract to the 
summons in accordance with Rule 11 ; Where 
a summons alleges the sequestration of an 
estate and the appointment of a trustee, it is 
not in general necessary to annex the order of 
sequestration or of appointment of the trustee 
to the summons. Where a plaintiff proceeds 
on certain rights alleged to have been bought 
by him, it is not enough to allege the sale, he 
must also state in the summons that these 
rights have been duly ceded to him. — Taylor 
and Peel v. Zeederberg (2 S.A.R. 255, 1888). 
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13. Jus teiiai. — Infringement of a 

public right. — Where the plaintiffs sued 
the defendant for ejectment from a certain 
piece of ground on which he was prospecting, 
and the defendant pleaded that the said 
ground was a public outspan, and the pro- 
perty of the Government, whose leave and 
licence he had obtained, it was held (Jorissen, 
J., dissentiente), on exceptions taken by the 
plaintiffs, that the defendant could se$ up, by 
way of defence, a jus tertii. A plaintiff who 
complains of an infringement of a public right 
must also allege tliat he personally has suffered 
by such infringement. —Hodgson and Stein v. 
Bird (2 S. A.R. 268). 

14. Libel.— Summons.— Circulation 

of libel. — In a summons for libel, although it 
is advisable to set out and incorporate the 
actual words or article complained of, it is 
not absolutely necessary to do so, provided 
the innuendo oe laid in the summons and the 
article be annexed thereto, and the summons 
contain a prayer that the article so annexed 
may be considered as forming part of the 
summons, &c. It is not necessary to allege in 
the summons that the author of the fibel, 
originally published abroad, has circulated it 
in this country, in order to make him liable 
therefor,— tfacDonald v. Dormer (2 S.A.R. 
270), 

15. Counsel's instructions must be in the 
Butch language. Vide Attorney (14). 

16. Anonymous partnership. — Ex- 
ception, — A syndicate formed with the object 
of floating a' company is not necessarily an 
" anonymous partnership," in which case the 
members thereof may be sued in their personal 
capacity for debts of the syndicate. The fact 
that one item, amongst others, for which sum- 
mons has been issued, is alleged to have arisen 
from oertain agreement, without mention being 
made whether such agreement was verbal or 
written, is for that reason alone no ground for 
exception.— P. J. Joubert v. Voss Bros. (H. 
202), 

17. —Exception that doctor is not 
duly qualified. — Landdrost ordered to hear 
evidence as to the qualification of a doctor, 
against whom, as plaintiff, exception was taken 
that he was not a duly qualified practitioner. 
Onus of proof thrown on excipient. — E. A. 
Sheen v. «/. A. Kay (H. 214). 

is. Moneys due to dissolved firm. 

— Who may sue. — Moneys due to a dis- 
solved firm can in law be recovered by one of 
the former partners, who must, however, act 
in the name of the dissolved firm. — Webb ds 
Co. v. W. Hartogh (H. 210). 

19. Two prayers in one summons.— 

It is not permitted in the same summons to 
pray to have a provisional judgment declared 
final and for civil imprisonment. When such 
is done the judge should strike out the second 


prayer and proceed with the prayer to declare 
final the provisional judgment. — J. Reid & Co. 
v. P. Lemmer (H. 213). 

20. Plea in reconvention.— Plaintiff in 

convention is not entitled to introduce fresh 
claim in his answer in reconvention. — G. H. 
Jooste v. The Potchefstroom Board of Executors 
and Agency Co. (H. 109). 

21. Where a person has pegged claims under 
provisional licences, in accordance with sec. 
61 (c) of the Gold Law, \p is not necessary in 
an action for renewal of the licences that those 
persons whose pegging powers he holds should 
act as co-plaintiff's with him. Vide Gold Law 
(16), (18). 

22. Special pleas. — Exceptions. — 

Where the defendant, summoned for the fulfil- 
ment of a certain obligation which, by payment 
of a certain sum of money by a fixed aate, could 
have been settled in terms of a written contract, 
alleges in his answer to the summons that the 
money was at the place agreed upon on the 
fixed date, it is not permitted the plaintiff to 
except thereto by stating that as the place of 
payment had not been fixed the payment had 
to oe made at the domicile of the plaintiff, or 
that the defendant's answer did not state 
whether the place of payment had been fixed 
verbally or in writing ; but such defences can 
only be brought by way of special plea. — S. E. 
Escombe v. D. H. Benjamin (H. 165). 

23. Appeal refused on the ground 

of res judicata. —Claim to set aside a judg- 
ment of a landdrost refused on the ground of 
res judicata, where such claim was brought 
not by way of appeal, but by a fresh summons 
after the expiration of the time for appeal, 
based on facts already known to the plaintiff 
and brought to the notice of the landdrost at 
the time the case was heard in the lower 
court. — A. H. Walker v. C. Arnot, N.O, 
(H. 167). 

24. Power by local board of directors 

of a company. — Where plaintiff acts on 
behalf of a company under power of attorney 
granted him by the local board of directors, 
exception cannot be taken against his appoint- 
ment as agent on the ground that it does not 
appear from the summons or the annexed 
documents that the local board of directors 
was duly authorised, as provided for in the 
trust deed, to grant such a power. — L. 
Vorstmann v. The Nederlandsche Zuid Afri- 
kaansche Spoorweg Maatschappy, Ltd. (H. 169). 

25. Summons ; attorney's signature to sum- 
mons on behalf of another attorney. Vide 
Provisional Sentence (19). 

26. Exception. — Verbal or written 
contract.— Allegation in summons. - 
Where in a suit upon a verbal contract th 
summons contained an allegation that a co * 
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tract existed, and an exception was taken that 
this was not sufficient description as required 
by sec. 11 of the Rules of Court, the Court 
held that the manner in which the contract 
was entered into ought to be clearly set forth 
in the summons, and allowed the exception. — 
de Pass v. Hamilton & Dawson (3 S. A.K. 14). 

27. Exception to jurisdiction of the Court 
upheld. Vide JURISDICTION (28). 

28. Exception upheld on the ground 
of superfluity.— Argumentativeness. 
— Vagueness. — Where, upon a contract to 
develop certain claims and pay the licence- 
moneys, the defendants were sued for loss sus- 
tained, by reason of the non-payment of the 
licence-moneys, and they plea&ed that the 
licences were invalid because at the time the 
licences were taken out the fields had been 
held to be closed in a case decided in the 
landdrost's court, reciting the facts of the case, 
and an exception was token that the above 
details were superfluous and argumentative, 
the Court upheld the exception. Where, 
further, in a claim in reconvention the defend- 
ants (plaintiffs in reconvention) recited the 
amounts they had spent upon the claims and 
asked for damages incurred by reason of the 
loss of claims caused by actions of the persons 
from whom plaintiffs (defendants in reconven- 
tion) had derived their title, exceptions were 
taken that the claim in reconvention was 
vague and disclosed no ground of action in 
that it did not set out the manner in which 
the claims were alleged to have been lost, the 
Court upheld the exception.— Hart v. Becker de 
Sherwell (3 S.A.R. 243). 

29. Pro Deo action, Rule 63.— Where 
in an application to proceed pro Deo a certifi- 
cate pi'ooabttis causa had been put in, and it 
was stated that plaintiff was a poor man and 
had only means to support his wife and children, 
but none to enable him to sue, the Court held 
that the. plaintiff should under Rule 63 specify 
his means of subsistence. — Richardson v. The 
English Church, Pretoria (4 S.A.R. 93). 

30. Civil procedure.— Several plain- 
tiffs.— Autnorityof Court. —Independ- 
ent actions. — The Court has no authority 
to order several plaintiffs, who have all insti- 
tuted actions against the defendant arising out 
of one and the same delict, to have their 
actions heard at the same time when they 
have not yet all placed their cases on the roll 
for trial. A plaintiff under the above circum- 
stances, if prepared with his case, cannot be 
restrained from proceeding with the hearing 
thereof against the defendant. — H. Hess v. C. 
Marx (1 O.R. 175). 

31. Civil procedure.— Allegation in 
summons.— Terms of contract.— The 
plaintiff is not obliged specially to mention in 
the summons the time at which a commence- 
ment must or ought to be made with the 
execution of a contract, when he merely alleges 


in his summons that there was an agreement, 
without mentioning whether it was uncon- 
ditional or not. — L. T. Fourie v. C. W. Ellis 
(1 O.R. 179). 

32. Co-defendants.— Leave of Court. 

— Persons, on refusal to appear as co-plaintiffs, 
sued by leave of the Court as co-defendants. — 
Ex parte the Matabele Syndicate (1 O.R. 168). 

33. Affidavit. — Affidavits cannot be re- 
ceived to supplement or add to the record of 
proceedings in a court of landdrost. Such 
affidavits are, however, admissible in support 
of an application to send the record back to 
the landdrost on the ground of incompleteness. 
—Jacobs v. The Queen (Kot. Tral. 173). 

, 34. Substitution of plaintiff re- 
fused. — Substitution of a new plaintiff in the 
place of the one who had obtained judgment 
against the defendant refused. — B. G. Hey- 
denrych v. H. Lqfthonse and [D. H. Benjamin 
(1 O.R. 290). 

35. Deed of cession of claims to be 
attached to summons.— -Law No. 19 of 
1895, sec. 86. — The deed of cession must be 
annexed to the summons where damages are 
claimed on the ground of refusal to issue 
licences on claims which have been ceded. — 
The Chumleigh Syndicate v. The State and the 
Rand Exploitation Syndicate (1 O.R. 39). 

36. Discovery order. — Refused be- 
fore issue of summons.— The Court has 
power to order discovery of documents. Under 
the practice of this country an action is neces- 
sary where there is a prayer to declare an 
election void. The Court will not order the 
discovery of documents where the applicant is 
merely anxious to find out whether he can 
collect sufficient evidence for a case which he 
wished to bring before the Court, but in 
which no summons has as yet been issued. — 
W. H. Rogers v. Sanitary Board of Johannes- 
burg (I O.K. 65). 

37. Re municipal elections ; filing of affi- 
davits, &c. Vide Municipal Council (2), 
(3), (4). 

38. Domicilium citandi et execu- 

tandi, — A company registered and incorpo- 
rated abroad must, in an action for ejectment 
from land and declaration of rights, be sum- 
moned at the place where domicilium citandi 
et executandi has been chosen by it, and not 
before the judge on circuit at the place where 
the ground in dispute is situated. — The 
Pretoria Syndicate v. The Transvaal Loan 
and Mortgage Co. (1 O.R. 82). 

39. Rules of procedure.— Law No. 3 
of 1883, sec. 2 (a).— Law No. 3 of 1883, sec. 
2, sub-sec. (a), reads as follows: "A High 
Court, consisting of two or three judges, with 
a jury in civil cases if claimed by one of the 
parties. The judges shall be competent, with 
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the consent of the President, to frame and 
make rules for the due summoning and con- 
stitution of the jury, &c." The Court was 
of opinion that either of the parties was 
entitled to claim a jury although no rules had 
ever been framed ; and also that the trial of 
the case could be postponed until the rules 
were f ramed. — Marx v. Hess (1 O.R. 90). 

40. Appeal. — Postponement. — 
Placing appeal on roll.— Appellant, after 
having with consent of the opposite party 
obtained postponement sine dte, ordered to 
place his case on the roll by a special day. — 
Dr. W. J. Leyds, N.O., v. F. Sander (1 O.R. 
138). 

41. Revival of superannuated judg- 
ment.— Summons- Rules of practice. 

— A summons for a revival of a superannuated 

1'udgment need not be signed by an advocate, 
t is sufficient if the attorney signs it. — Swazi- 
land Explosives and Dynamite Co. v. W. E. 
Bok (1 O.R. 158). 

42. No appeal from interlocutory 

order. — N applied for an interdict restrain- 
ing M from going on with the digging of a 
certain watercourse. The judge in Chambers 
granted the interdict, leaving it to M to 
institute action within reasonable time. Held, 
on appeal, that though the usual practice was 
that the applicant who obtained the interdict 
should institute action, the judge could exer- 
cise his discretion and order the respondent 
to do so, and that the Court would not go 
into the question whether the judge had 
exercised a judicial discretion as the order 
granted by him was interlocutory and not 
therefore subject to appeal. — May Consolidated 
G. M. Co. v. New Primrose G. M. Co. (6 O.R.). 

43. Summons, allegations in. Vide Misre- 
presentations (4). 

44. In forma pauperis.— Leave may 

be withdrawn. — Leave to proceed informd 
pauperis in an action may at any time be 
withdrawn by the Court, if before or during 
the trial of the action it appeal's that the 
pauper party has sufficient means. — Viljoen v. 
Viljoeris Executors (6 O.R.). 

45. Summons.— Defendant sued in 

two capacities. — A person may be sued in 
one and the same summons in both his private 
capacity and as executor testamentary. — 
Skead v. Fourie; Franck v. Fourie (4 O.R. 
204). 

46. Exception. — Written or verbal 
contract. — Rule 11. —Where a plaintiff 
founds an action on a contract he must in his 
summons allege whether the same is written 
or verbal to conform to sec. 11 of the Rules of 
Court. — French North Rand Co. v. Pretorius 
(4 O.R. 505). 

47. Praotice.— Liquidation of com- 
pany.— Setting aside of order.— Appli- 


cation to set aside an order whereby a syndi- 
cate had been placed under liquidation refused, 
and applicant ordered to proceed by way of 
action. — Pott and Others v. Darling and Liqui- 
dators of the Krogmann Exploration Syndicate 
(5 O.R., 1st February). 

48. Fraud. — Reply. — Exception. — 
Where the plaintiff asks for a declaration that 
he has a better title than the defendant, and 
bases his action on fraud on the part of the 
defendant, he must allege such fraud in his 
summons and not for the first time in his 
reply. — Joeming v. Paarl Ophir. Gold Mining 
and Milling Co., Ltd., and the Mining Com- 
missioner oj Johannesburg and the Robinson 
Deep, Ltd. (5 O.R., 7th March). 

49. Practice.— Exception.— Pleading 
over. — Where in a civil action in a circuit 
court exception is taken to the summons, it is 
necessary to plead also at the same time. — 
Standard Brewe?*ies, Ltd., v. W. Brandis, 
N.O. (5 0. R., April). 

50. Company. —Action against.— 

Where a company is sued it must be alleged 
whether such company is incorporated in tnis 
State or elsewhere. — J. A. Fuchs and Annie 
Fuchs v. New Zealand Insurance Co. (4 O.R. 
411). 

51. Private correspondence.— In- 
spection of. — Court granted leave to inspect 
the private correspondence of the respondent 
in so far as the same referred to certain con- 
cessions in regard to which an action was 
pending. — Matabele Syndicate v. Lippert and 
Others (4 O.R. 313). 

52. Appeal.— Tender of document in 

lower court.— It is the duty of an agent in 
the lower court to tender any document he 
wishes to hand in, and should the court refuse 
to accept same he must request the court to 
state ,in the records that the document was 
tendered and that same was refused. If 
this is omitted the document cannot be taken 
into consideration on appeal. — Herman v. 
N.Z.A.S.M. (4 O.R. 327). 

53. Claim in reconvention.— Liquid 

claim.— An illiquid claim in reconvention 
cannot be brought up against a liquid claim 
in convention.— de Lange v. Schmidt (4 O.R. 
402). 

54. Practice. — Sale in execution.— 
Fresh sale at the risk of first pur- 
chaser. — Where immovable property was 
sold in execution of a judgment, and where 
the purchaser, after paying a portion of the 
purchase-price, was in default m paying the 
balance in terms of the conditions of sale, the 
Court granted, at the request of the Master of 
the High Court, a rule nisi calling upon the 
purchaser to show cause why the property 
should not again be sold at his risk. — Ex parte 
the Master of the High Court ; In re Hart v. 
Yates (5 O.R., 3rd and 21st June). 

*2 


327 


PROCEDURE. 


328 


55. Exception. — Bank. — A bank, and 
not its manager, should be sued in an action 
arising out of dealings of the manager carried 
on within the limits of his duties and in his 
capacity as manager. — Haarhoff v. Watson, 
N.O. (2 0.R. 181). 

56. Contract.— Verbal.— Written.— 
Exceptions.— Syndicate.— Where a sum- 
mons is founded on a contract it must set 
forth whether the contract was verbal or 
written. When a syndicate is sued all the 
members of a syndicate must be summoned. 
— Harvey v. Lucas (3 O.R. 58). 

57. Summons. — Proper service.— 
Rules of the High Court, No. 13.— 
The only legal way of bringing a defendant 
before the Court is by a summons served by 
the Sheriff or his lawful deputy. It is not 
sufficient if the plaintiff merely ensures that 
the defendant receives notice of the contents 
of the summons. — Baumann v. C. Duvenhage 
(3 O.R. 75). 

58. Translation of documents.— Ex- 
ception. — Where in an action on a promis- 
sory note a translation of the certificate of 

E reservation is asked for, the .landdrost is 
ound to give an opportunity of providing it ; 
but the absence of a translation is no ground 
of exception.— Eraser v. Coleman (3 O.K. 101). 

59. Application to stay Executive 
Council Resolution.— Application for an 
order to stay the operation of a Resolution of 
the Executive Council refused on the ground 
that the proper form of procedure was by 
action. — Schiibert v. Leyds, N.O. (D. 54). 

60. Exception.— Ground of action.— 
When suing a partner for satisfaction of a 
judgment obtained against the firm, it is 
sufficient, although not advisable, merely to 
attach the judgment and the original sum- 
mons to the summons, and not to repeat the 
grounds of the claim contained in the first 
summons against the firm in the second sum- 
mons taken out against the partner. — G. 
Anderson v. W. Royce (2 O.R 176). 

61. Appeal. Vide Appeal. 


62. — 

63. — 


Vide Application. 


64. 


— Vide Plea. 

— Vide Exception. 


65. Defendant barred from pleading 1 
allowed to cross-examine. — where the 
defendant had been barred from pleading and 
the Court had refused him leave to purge his 
default, his counsel was at the trial permitted 
to cross-examine the plaintiffs witnesses. — 
Leathern v. Brodrick (Kot. Tral. 143). 

66. Application to remove bar re- 
fused.— One of the defendants in an action 


was barred for not having filed pleadings. He 
now applied for removal of the bar and for 
leave to plead after paying the costs caused 
hereby. It appeared that the bar had once 
already been removed at the request of the 
applicant, that the case had been placed on 
the roll for trial more than two months ago, 
and that the following day was the day fixed 
for trial. The application was refused. — F. G. 
de Beer v. Banque Francaise de I AJrique du 
Sud{6 0.H.). 

67. It is not necessary to annex diagram of 
claims to summons. Vide Gold Law (83). 

68. Plea; necessary allegation in plea as 
to date of pegging of claims. Vide Gold 
Law (95). 

.69. Judge in Chambers.— Jurisdic- 
tion of. — A clause of a codicil cannot on 
motion be altered by a judge in Chambers, 
even when all the heirs and the surviving 
spouse, joint testator with the deceased, con- 
sent— Ex parte J. R. Else (1 O.R. 167). 

70. Appeal. — Fresh documents. — 
Diagrams which have not been put in in the 
court below can be admitted by the judge in 
appeal if they merely serve to represent clearly 
the locality in question. — S. J. Pretorius v. 
T. N. Pretorius and B. P. van den Berg (2 
O.R. 156). 

71. Application.— Affidavit.— Leave 
to sue m forma pauperis.— The Court 
ruled that it could not compel one F to make 
an affidavit as to certain alleged facts. Also 
that where an applicant petitions for leave to 
sue in formd pauperis, the petition must, under 
Rule 63, set forth what property, if any, he 
possesses. — Leathern v. Surtees (Kot. Tral. 
100). Vide also Pro Deo Action (1). 

72. Application.— Rule nisi.— Appli- 
cation to sue in forma pauperis. — 

Permission to sue in formd pauperis may not 
be asked for in the course of an answering 
affidavit. A separate application must be 
made. Local practice diners in this respect 
from that in the Cape Colony. — Rennard v. 
(T Neil (D. 29). 

73. Application. — Breach of con- 
tract cannot be tried on application. 

— Compulsory signature to lease.— 

Where a lessor, since deceased, had been ordered 
to sign a certain lease by an order of the 
Court, the Court granted an order against his 
executrix to sign the contract. Tlie Court 
refused to consider a defence that the lease 
had been broken by non -performance of con- 
ditions, on the ground that such an issue 
could not be properly tried upon an applica- 
tion. — Taylor de Claridge v. van Jaarsveld (3 
S.A.R. 125). 

74. Assault.— Conviction for assault. 

— Action for damages. — Although an 
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action for damages for assault will lie not- 
withstanding a previous criminal conviction 
of defendant for such assault, a landdrost 
ought not to hear the civil action where the 
conviction is still pending in review before the 
High Court.— Williams v. Young (Kot. Tral. 
134). 

75. Judge in Chambers. — Cancel- 
lation of lease. — A judge in Chambers is 
not competent to cancel a lease on the ground 
of non-fulfilment of his obligations by the 
lessee, even where it has been stipulated that 
in such a case the lease will ipso facto lapse. 
It is necessary to proceed by way of action. — 
W. E. Hollard v. A. Bonamici (1 O.R. 174). 

76. Bank. — Inspection of bank- 
books. — An order for inspection of books in 
the possession of the opposite party to a suit 
will not be granted where there is no allegation 
that leave for inspection had been asked and 
refused.— Mcffattyv. Ticycross {Kot. Tral. 190). 

77. Unincorporated banking" com- 
pany .—An unincorporated j oint stock 
banking company cannot sue through 
its general manager. —Where a promis- 
sory note is specially endorsed to the local 
manager of a particular branch of an unin- 
corporated banking company or order, he can 
maintain an action on it in his own name. — 
Cape Commercial Bank v. Schroder do Co. (Kot. 
Tral. 161). 

78. Judge in Chambers. — Revision 
of magistrate's Judgment.— Jurisdic- 
tion. — An order of a magistrate cannot be 
brought in revision before a judge in Cham- 
bers, as falling outside his jurisdiction. In 
such a case, however, the judge may grant 
relief where absolutely necessary. — Mulder v. 
Spence (6 O.K.). 

79. Deacon cannot sue on behalf of 
church. — A deacon cannot sue as such on 
behalf of a church. A power of attorney to 
sue is required. — Jacobs, N.O. t v. Ceiliers 
(3 S.A.R. 6, 14th February, 1899). 

80. Onus probandi.— Law No. 7 of 
1881. — Civil imprisonment. — In an 

action^ for a writ oi civil imprisonment the 
onus lies on the debtor to prove to the Court 
that he does not possess any property or 
means wherewith to satisfy the judgment 
either in whole or in part. — Uoetze v. Lemmer 
(1 S.A.R. 92). 

81. JJxecution stayed.— Civil impri- 
sonment. — Order for civil imprisonment 
granted on condition that writ was not to be 
issued unless the debt was not paid after a 
certain period.— Witicatersrand G. M. Co. v. 
R. Young (H. 49; 10 C.L.J. 76). 

82. Civil imprisonment for costs in 
magistrate's court. —Procedure.— An 

action for civil imprisonment for the costs of 


an appeal from the judgment of a landdrost 
must be brought in the landdrost court where 
the case was heard in the first instance. — 
Waiggowski v. Weyl ds Co. (6 O.R.). 

83. Rule 7, sub-sec. 14, of the rules 
and regulations of the High Court of 
the South African Republic— When 
an order for civil imprisonment has been taken 
out against a person by a creditor, that 
creditor cannot also avail himself of the pro- 
cedure mentioned in Rule 7, sub-sec. 14, of 
the Rules of Court. — Hadjee Cassim Hadjee 
Josiep v. Natal Bank (2 O.R. 84). 

84. Judgment in default.— The sum- 
mons and notice of bar having been served on 
the defendants personally, the Court gave 
judgment against the defendants with costs. — 
Ceiliers v. Boshoff (Kot. Tral. 200). 

85. Sale of farm in execution. — 

Ejectment. — Where the plaintiff had at an 
execution sale bought a farm, belonging to 
the defendant, and had obtained transfer 
thereof, Held, that he could not succeed in 
an action of ejectment against the defendant, 
because of an irregularity in the writ under 
which the farm was sold in execution, and 
because there was no prior attachment of the 
movable property of the defendant, nor any 
return of nulla bona. — Zeiler v. Rosseau (Kot. 
Tral. 35). 

86. Evidence of plaintiff in divorce 

case. — It is not desirable to have the evidence 
of the plaintiff in a suit for divorce taken on 
commission. — Ex parte Bens (Kot. Tral. 134). 

87. Exception to summons upheld. 
-8th and 13th Rules of Court.— The 

Court upheld the exception, taken by the 
defendant, that the summons served on him was 
not a true copy, inasmuch as it contained no 
date, nor were any copies of the original 
documents annexed to the summons served 
upon him, as required by the 8th and 13th 
Rules of Court. — Loots v. van Vuren (Kot. 
Tral. 57). 

88. Exception. — Action by heirs 
and not by executors. — Exception 
dismissed* — Where, in an action of the 
heirs in an estate instituted against an execu- 
tor for cancellation or amendment of a transfer 
alleged to have been made fraudulently and 
in prejudice of their rights, the defendant 
excepted that " the proper persons to institute 
an action are the executors, and not the heirs 
of the estate," the Court held that the excep- 
tion was bad, and dismissed it with costs. — 
Lindeque and Others v. Lindeque (3 S.A.R. 77). 

89. Exception decided after evi- 
dence heard.— Appeal upheld.— Min- 
ing Commissioners court.— Where in a 
suit in a Mining Commissioner's court for speci- 
fic performance of a certain contract, the defend- 
ant excepted that the summons disclosed no 
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ground of action, and the Mining Commissioner 
postponed the decision upon the question until 
after he had heard the evidence, and then gave 
judgment for the plaintiff, the Court held, 
on appeal, that he ought to have decided the 
exception before hearing the evidence, arid 
allowed the appeal with costs. — Geyser v. 
McDonald (3 S.A.R. 174). 

90. Exception as to identity.— Error 
in Christian name. — Summons. — 
Appeal. — An error in the summons as to 
one of the defendant's Christian names is no 
ground for an exception where the defendant's 
identity is established. An exception not 
taken in the court below will not be allowed 
in appeal. — E. P. Len-shoek v. van Baerveldt 
(9 C.L.J, and B & M. ; 4 S.A.R. 152). 

91. Exception upheld. — Directors 
sued for transaction of company.— M 
alleged that she had handed over a large sum 
of money to the secretary of the Transvaal 
Board of Executors and Trust Co. Ltd., 
for investment on first mortgage of landed 
property, and that the directors of the said 
company had been negligent and had not 
invested it as instructed. She therefore sued 
for the recovery of the money. It was excepted 
by the defendants that if any action lay at all 
it was against the company and not against 
them in their private capacity, and this 
exception was upheld. Memtjes v. Directors 
of the Transvaal Board of Executors and Trust 
Co., Ltd. (4S.A.R. 183). 

92. Exception to plea of lex hac 
edictali. — The plaintiff excepted to the 
defendant's plea on the ground that he, being 
the executor of her husband's estate, had not 
in that capacity, without more, locus standi 
to plead the lex hac edictali to the claim insti- 
tuted by her against her husband's estate. 
The exception was upheld on the facts dis- 
closed in the pleadings. — Bezuidenhout v. 
Bezuidenhout (1 O.R. 180). 

93. Husband and wife.— Pleading.— 
Exception. — Action for transfer. — 

Exceptions that, although the plaintiff alleged 
in the summons a marriage between himself 
and the purchaser of the property, transfer of 
which he claimed, he did not state whether 
the said marriage still subsisted or had been 
dissolved ; and, if the latter, in what way 
it had been dissolved ; nor whether the said 
marriage was by antenuptial contract or not. 
Both exceptions were overruled. — Kok v. 
van Tonder (1 O.R. 182). 

94. Secretary of company.— A loan 
and agency company, sued by a third party 
for the consequences of the acts of its secre- 
tary, on the ground that it had, as the plaintiff 
alleged, accepted liability therefor by advertise- 
ments in the public newspapers, cannot raise 
the exception that the plaintiff has not in his 
summons mentioned the newspapers in which 
the publication of the alleged acceptance of 


liability has appeared. Neither can it, in the 
event of such an acceptance of liability, succeed 
in the exception that the summons contains 
no allegation that a cession of action has been 
made by the secretary to the plaintiff, where 
the claim of the latter is founded on a wrong- 
ful act done by the secretary in the course of 
his duty. — Strange, N.O., v. Liquidators of the 
Republican and Colonial Loan Agency and 
Trust Co. (1 O.R. 184). 

95. Exception to plea.— Vague.— The 
plaintiff was in the service of the defendant 
as architect and engineer. He was dismissed 
from service, and now sued the defendant for 
payment of certain stipulated commissions. 
The defendant company now pleaded that it 
was entitled to dismiss the plaintiff as he was 
not qualified to perform the work he had 
undertaken, inasmuch as inter alia certain 
plans and specifications made by him were 
vague, bad and unsatisfactory, and his analysis 
of certain received tenders was so bad and 
unreliable that it could not be acted upon. 
The plaintiff excepted against this plea on the 
ground that it was not stated in what respect 
the specifications were vague, bad and unsatis- 
factory, or in what respects his analysis of 
tenders was bad and unreliable. Exception 
was dismissed. — E. J. Greenstreet v. Transvaal 
Cold Storage, Ltd. (6 O.R.). 

96. Exception.— Omission to attach 
documents to summons.— Where a sum- 
mons is based on an account for goods sold 
and delivered, and cash lent, and items as the 
following occur therein, viz. : — 

24th November, 96, re cheque £73, 10s. Od. 

31st July, 97, Natal Bank for 

proof 300, 0s. Od. 

the plaintiff' is bound to explain these items or 
attach copies of such cheques or proof to the 
summons. — Landan dk Schwartz v. du Plooy (5 
O. R. , May and June). 

97. Divorce.— Adultery.— Summons. 
— Exception. — Where the plaintiff in an 
action for divorce on the grounds of adultery 
alleged that the defendant had committed 
adultery with a certain woman during fifteen 
years from January, 1881, without stating any 
further particulars, and the defendant excepted 
to the summons on the ground that it was va^ue 
and embarrassing, Held, that the exception 
was good. — Glaeser v. Glaeser (3 O.R. 69). 

98. Exception. —Insufficiency of 
summons.— Further particulars. — If , 
in a contract, one of the parties has undertaken 
to conduct himself quietly and honourably, it 
is not sufficient in a claim for damages, on the 
ground of breach of this contract, to allege 
that the defendant is leading an immoral life, 
and induces the Kafir women who belong to 
the plaintift's mission school to have carnal - 
connection with him. The summons should 
also set out the dates on which the alleged acts 
have been committed, and the names of the 
Kafir women. — Gonin v. Pietcrs (3 O.R. 86). 
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99. Summons for a specified sum- 
Exception that the summons was 
vague and embarrassing.— Where a 
summons prays for a specified sum under a 
contract, it is not necessary to give particulars 
as to how the amount is arrived at. — R. C. 
O'Aei/v. C. Maherryand P. M. Donald (30.R. 

87). 

100. Exception.— Possession of 
rights, written or verbal.— Partner- 
ship. — Privity. — Where a summons is issued 
upon a cession of rights, it must state whether 
the cession is verbal or written. A partnership , 
cannot be sued on an agreement personally 
entered into by one of the partners, unless the 
summons alleges that the partner in question 
acted on behalf of the partnership. — D. C. 
H oolffy. L. Abrahamson and H, Eckstein &' Co. 
(3 O.K. 89). 

101. Fraud. — Pleading.— Allegation 

of collusion. — The plaintiff alleged in his 
summons that the farm Vogelfontein was pro- 
claimed in the year 1887. That on the 25tn of 
July, 1895, he applied for twenty licences to peg 
off claims on a certain portion of the farm. 
That the licences were refused him by the 
responsible clerk, whereupon he pegged out 
the ground without licences. That on the 5th 
of August he applied again to the Mining 
Commissioner for licences, and that the Mining 
Commissioner refused them on the ground 
that the locality in question had been reserved 
for a Kafir location. That notwithstanding 
this, on the 23rd of August the Mining Com- 
missioner, in fraud of plaintiff's rights, issued 
licences to one Middeldorf, who, in fraud of 
plaintiff's rights, pegged off the ground in 
question. Plaintiff therefore sought a declara- 
tion that he had a better title to the ground. 
The defendant Middeldorf pleaded inter alia 
that it was not alleged that the refusal to issue 
licences to the plaintiff took place in conse- 
quence of any action of his. Thereupon the 
plaintiff replied that the refusal took place 
with the knowledge and concurrence of the 
defendant. To this reply the defendant ex- 
cepted (1) that knowledge and concurrence on 
his part would give the plaintiff no rights 
unless it was alleged that there was fraud on 
the part of both the defendant and the Mining 
Commissioner, and (2) that the particulars or 
the defendant's concurrence were not alleged. 
The Court did not uphold or discuss the excep- 
tion against the reply, but held that there was 
not a sufficiently explicit allegation of fraud 
and collusion between the defendant and the 
Mining Commissioner in the summons, and 
therefore ordered the summons to be amended. 
The plaintiff was ordered to pay the costs of 
the exception. — Howse v. Middeldorf and tfie 
Mining Commissioner of Boksburg, decided on 
the 6tn November, 1896 ; coram Kotze, C.J., 
and Morice and Gregorowski, J.J. (B. 96). 

102. Sale in execution.— Landed 
property fetching" far less than the 
reserve sum put upon it.— Where certain 


landed property when put up for sale in execu- 
tion fetched far less than the reserve sum put 
upon it by the Master under Rule of Court No. 
53, Held, upon application, supported by the 
Master, that the property could be advertised 
for sale without reserve. — Preller and. de 
Villier8 v. The Transvaal Trading and Mining 
Association (I S.A.R. 17). 

103. Sale in execution. — Attach- 
ment of more property than men- 
tioned in writ of execution.— Where 
a writ of execution was taken out against an 
erf belonging to the judgment debtor, and it 
appeared that another erf also belonging to 
the debtor was likewise attached and sold in 
execution under the writ, the Court, on the 
Master's report that the proceeds of the sale 
of the first erf were insufficient to satisfy the 
judgment, confirmed the sale of the second 
erf as well. — Ex parte The Master (1 S.A.R. 
57). 

104. Tradesman's tools. — Arrest in 

execution. — The tools and other imple- 
ments of trade of a carpenter are not exempt 
from arrest in execution, provided sufficient 
tools be left him to continue the carrying on 
of his trade for his daily support. — Tansend v. 
Crow t N.O. (2 S.A.R. 74). 

105. Ranking of writs. — Sheriff's 
liability. — Two writs in execution of judg- 
ments were taken out against N, who paid the 
indebted sums, but requested the Sheriff to 
postpone the payment over to the creditors 
for three weeks to give N an opportunity of 
getting the judgments set aside. Before 
expiry of the three weeks a further writ 
against N was taken out by W, and to this a 
return of nulla bona was made. W now 
brought an action against the Sheriff for 
damages for negligence in executing the last 
writ, the Sheriff navin^ paid the first two 
creditors in full after expiry of the three weeks. 
Held, that an attachment in execution gives no 
legal preference over a subsequent writ in exe- 
cution, and that W was thus entitled to share 
the money of N in the hands of the Sheriff with 
the two other creditors. Judgment given 
accordingly against the Sheriff. — Watkinson v. 
Smith (6 O.R.). 

106. Parate execution.— Allowed.— 

Novation. — The trend of the later autho- 
rities in the Roman -Dutch law and the 
practice now in this State permit of parate 
execution so long as such is reasonable and 
bond fide. — Executors Testamentary in the 
Estate of the late D. J. van Wyk v. C. J. 
Joubert (4 O.R. 492). 

107. Foreign incorporation. — Ex- 
ception. — Bank.— W T here S on behalf of a 
bank sued R, and exception was taken that 
the bank was not incorporated in the S.A.R., 
the Court dismissed the exception and held 
that the laws of the S.A.R. did not prevent a 
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company incorporated in a foreign State from 
suing as a corporation. — Bank of Afriea v. 
Both (3 S.A.R. 52). 

108. Exception.— Foreign company. 
— A company incorporated and registered 
abroad and having its head office and board 
of directors there must, being a foreign le^al 
persona, be summoned at the place of its 
domicile, and cannot be summoned before the 
judge where its properties are situated with- 
out permission of the High Court. The rule 
laid down in the case of Pretoria Syndicate v. 
Transvaal Loan and Mortgage Co., Ltd. (Off. 
Rep. vol. 1, p. 82), followed. — Trustee in 
the Insolvent Estate of Haydon <*? Co. v. The 
Thistle ReefG. M. Co., Ltd., (2 O.R 175). 

109. Good-for, — Where a" plaintiff de- 
scribed himself as secretary to the Board of 
Executors, Potchefstroom, it was held that he 
could in his own name maintain an action on 
a good-for given him by the defendant.— 
Evans v. Watermeyer (Kot. Tral. 58). 

110. Immovable property. —Right to 
delivery.— A right to the delivery of im- 
movable property is itself an immovable right, 
and must therefore be specially declared exe- 
cutable by the Court. — Ex parte Baranov 
Bros. (2 O.R. 1). 

ill. Inspection of documents. — 

Under the Roman-Dutch law the plaintiff can 
claim that .the judge shall order the defend- 
ant to give him a copy and inspection of 
documents which are in the possession of the 
defendant, but which are necessary for the 
support of the plaintiffs claim.— The Neder- 
duitsch Hervormde Congregation ofRustenburg 
v. The Nederduitsch TIervormde or Gerefor- 
meerde Congregation of Bustenburg (2 O.R. 17). 

112. Venia aetatis.— Judge in Chambers 
granted venia aetatis in Ex parte Kisch (1 O.R. 
160). 

113.— Satisfying judgment. — Where 
the judgment of the Court orders delivery of 
unconditional shares, the defendant can satisfy 
the judgment by a tender of provisional share 
certificates if these are the only kind of shares 
which have been issued.— E. F. Oppenheim v. 
G. A. Both (1 O.R. 40). 

114. The 8th Rule of Court. —Excep- 
tion.— Bill of Costs.— K obtained judg- 
ment with costs of suit against G in a foreign 
Court. He instituted an action against G in 
this country for recovery of these costs. G 
excepted to the summons as being bad, as the 
bill of costs on which K's claim was founded 
was not attached, as was required under the 
8th Rule of Court. The exception was allowed. 
The Court will not enforce a judgment of a 
foreign court when the papers are not in order. 
—Krogh v. Govws (2 O.R 283). 

115. Exception.— Foreign judgment. 
—Copy of account.— It is not necessary 


to annex to a summons on a judgment of a 
foreign court a copy of the original account 
on which the judgment was obtained ; a copy 
of the foreign judgment annexed to the sum- 
mons is sufficient. — N. E. Smuts de Co. v. B. H. 
Bolman (3 O.R. 155). 

116. Jurisdiction of landdrost in 
case of a claim for damages.- Grond- 

wet, sec. 150. — The court of landdrost has 
primd facie jurisdiction in case of a claim for 
damages not exceeding the sum of £37, 10s. 
Where the defendant makes an unreasonable 
use of water running in a furrow belonging to 
the plaintiff, the onus lies on the defendant 
to prove that he possesses a right to such 
unreasonable use, and in the absence of such 
proof the landdrost is competent to award 
damages to the plaintiff caused by the un- 
reasonable use of the water by the defendant. 
— Croeser v. Cameron (1 S.A.R 195). Vide 
also Law No. 6 of 1885. 

117. Jurisdiction.— Venia aetatis.— 

In an application for venia aetatis^ granted by 
a judge in Chambers, the Court expressed the 
opinion that an application for venia aetatis 
should not be granted pro forma, and ordered 
that the first coming application of this nature 
should be brought before the full Bench. — 
Ex parte Daly (6 O.R). 

118. Provisional curator.— A curator 

ad litem will be appointed by the Court to 
assist an alleged lunatic in a suit brought with 
the view of having him declared lunatic. A 
provisional curator may also be appointed to 
manage his property in the meantime. — Ex 
parte Dargon (Kot. Tral. 146) ; Ex parte de 
Hart (Kot. Tral. 190). 

119. Wife may institute action.— 
Removal beyond jurisdiction.— A wife 
is competent to institute an action to have her 
husband declared of unsound mind. Leave 
given by the Court to the curator of the person 
of a lunatic to remove him to an asylum beyond 
the jurisdiction, there being no institute for 
the reception and treatment of lunatics in the 
country.— Vuyk v. Vuyk (1 S.A.R. 19). 

120. Married woman suing 1 need not 
attach antenuptial contract to sum- 
mons, — In an action by a woman married 
without community of property it is not neces- 
sary to annex a copy of the antenuptial con- 
tract to the summons. — W. Schuster v. 0. 
Bufe (4 S.A.R. 156). 

121. Minor. — Exception. — As s i s tr- 
ance. — A minor must oe sued assisted by 
his guardian, otherwise there is ground for an 
exception. — G. J. W. leBouxy. Z. M. le Boux 
[van der Berg) and C. C. Joel (4 O.R. 100). 

122. Objection to election.— Objection 
to the election of members of the Town Coun- 
cil of Johannesburg must not be by way of 
application to the Court for annulling the 
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election, bnt the objector must apply to the 
Court for an order setting aside the decision 
of the Town Council on the question in dispute. 
— Butler v. Lagesen, van Os, and Burgomaster 
of Johannesburg (6 O.R.). 

123. Novation,— Onus of proving.— 
If a defendant is summoned unon a contract, 
and pleads novation, the onus is upon him to 
prove the novation. — Dickson v. Lee (4 O.R. 

222). 

124. Rule nisi.— Omission of name.— 

Appearance. — When a rule nisi against 
two persons is applied for, but owing to a 
mistake in the order made out by the regis- 
trar of the Court the name of only one of 
such persons appears, and on the return day 
both persons make their appearance, and the 
person whose name does not appear in the 
order does not draw the attention of the Court 
to the omission, and when called upon to 
defend himself states that he has nothing to 
say, such person cannot subsequently, when 
the rule nisi is confirmed with costs, contend 
that he is not responsible for the payment of 
the costs on the ground that he was no party 
to the suit, inasmuch as the rule nisi was not 
granted against him. — T. Sacke v. N. Mitchell 
(2 O.R. 50). 

125. Partnership in liquidation.— 
Liquidating partner can sue in name 
of firm.— The liquidating partner of a solvent 
firm can sue in the name of the firm for a 
partnership debt, although the private estate 
of one of the partners has been placed under 
sequestration. — de Vries and Marais v. Hollins 
(1 S.A.R. 25). 

126. Liability of partners inter se.— 
Partnership debt. — A partner who on due 
authority of the other partners pays, without 
obtaining cession of action from the creditor, 
a partnership debt arising from a promissory 
note, for which each of the partners is liable 
in solidum, is obliged in order to obtain a 
refund to sue all his partners as responsible to 
him prorata. — J. D. Celliersv. C. I. Ziervqgel 
(H. 225). 

127. Partnership.— Exception.— 

Actio pro socio. — A partner can institute 
action against his copartner for damage caused 
by the latter's conduct, and for payment of his 
share of the debts of the partnership, without 
suing for dissolution of the partnership — 
Cohen v. Berman (4 O.R. 486). 

128. Licensor's title.— Pleading.— The 

licensee of a patent cannot dispute the licensor's 
title ; but he may dispute the validity of the 
patentee's title if he has obtained the licence 
only for a fixed period, and the licensor applies 
for a general injunction against his using the 
patent. Where the validity of a patent is 
challenged on the ground of previous use in 
this country, the date of such use must be 
mentioned in the pleadings. In referring to 


books, &c. , which it is desired to use to prove 
the invalidity of a patent in an action at law, 
• it is not necessary to set forth in the pleadings 
I the exact parts of the books on which it is 
intended to rely. — African Gold Recovery Co, 
v. Lace and Thompson (1 O.R. 240). 

129. Inventions used abroad. —Sec. 
29 (c) of Patent Law.— Sec. 29 (c) of Patent 

; Law also applies to inventions which are not 
! new in other countries, so that when want of 

novelty is pleaded it may be shown that the 
, patented invention was used abroad at the 

time when it was patented here. It is not 
) sufficient in an action for cancellation of a 
| patent to allege as a ground for such cancel - 
' lation that the final specification of the patent 
l is faulty, but particulars must be given to 
f show in what respect it is faulty. — James Hay 
\ v. African Gold Recovery Co. (1 O.R. 317). 

130. Law. No. 7 of 1891.— Claim in 
reconvention. — Claim in reconvention for 
the sum of £100 permitted when action in 

] convention was instituted in terms of Law 
No. 7 of 1891 for the collection of small debts. 
—Susan v. Bal (H. 209). 

131. Recovery of. —Law No. 7 of 1891 
is not obligatory. — Law No. 7 of 1891 does 
not deprive a creditor, whose claim is not in 
excess of £15, of the right to institute an 
action in the ordinary manner for recovery of 
the amount due to him. — Johannesburg Gas 
Co. v. Davis (1 O.R. 322). 

132. Plea of no property.— A plea of no 
property in the plaintiff means no property as 
against the defendant. The foreign seques- 
tration, therefore, of plaintiffs estate at the 
diamond fields, although it vests his personal 
property in this territory in his trustee, does 
not prevent the plaintiff from bringing an 
action against defendant for recovery of cer- 
tain quicksilver or its value. — Perrin v. Turton 
(Kot. Tral. 25). 

133. Plea of general issue.— Plea of 

payment. — In this case, which was an action 
on an I.O.U. for £40, the Court held t as there 
was no special plea of payment by the defend- 
ant, but only a plea of the general issue, it 
could not entertain the defence of payment by 
defendant, counsel for the plaintiff having ob- 
jected thereto. — O'Reilly v. Leathern (Kot. 
Tral. 62). 

134. Pleading the general issue and 
a plea of tender in the same cause of 
action. — It is not competent for a defendant 
to plead the general issue and then a plea of 
tender to the same cause of action. — Beeton v. 
Wemmer (Kot. Tral. 101) ; Primmer v. Mollett 
(2S.A.R. 10). 

135. Pleadings in landdrost court.— 
Description of parties.— Plaintiffs sued 

in the landdrost court as "Dunell, Ebden & 
Co. of Port Elizabeth," and described the 
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defendant as "F. W. Conradie, of the farm 
Modderfontein, in the district of Rustenburg." 
Held, that as the identity of the parties was 
sufficiently established, and no prejudice had 
been occasioned to the debtor, the plaintiffs 
and defendant had been sufficiently described 
in the summons. The Court does not scrutinise 
too closely the pleadings in the landdrost court, 
as long as substantial justice has been done. — 
Conraaie v. Dunell, Ebden de Co. (Kot. Tral. 
227). 

136. Plea of having acted as the 
agent for another. — where the defendant 
personally gave a mandate to institute legal 
proceedings, and afterwards pleaded that he 
was merely acting as agent for another, Held, 
that he was liable for the costs. — de Vries and 
Marais v. Rollins (1 S.A.R. 25). 

137. Power to sue, defend and choose 
domicilium. — An action is rightly brought 
against an agent, in his capacity as such, 
where the terms of the power granted him by 
an absent principal gave authority to sue and 
defend, and to choose domicilivm. — Bosnian 
v. Preller and de Villiers (Kot. Tral. 12). 

138. Costs of two counsel. — When 
counsel is appointed by the Court to act pro 
Deo, and thinks it necessary to have the 
assistance of a second counsel, the fees of 
this second counsel cannot be charged against 
the losing party unless his appointment has 
first been approved by the Court. — In re 
Bolton v. Bolton (2 O.K. 82). 

139. Certificate of probabilis causa. 
— Bight of action not well founded.— 
A certificate of probabilis causd must be clear 
and precise, and not subject to an "if" or 
proviso. Where a certificate of probabilis 
causd was given, and it appeared from the 
documents and information before the Court 
that the alleged right of action was not well 
founded, the Court refused to grant leave to 
proceed pro Deo. — Walker and Kirby v. Spitz- 
kop G. M. Co. (1 S.A.R. 154). 

140. Summons to be signed by regis- 
trar of High Court.— Kegistrar of Circuit 
Court, not being also registrar of High Court, 
is not competent to sign a summons before the 
High Court. — Biden de Shiel v. Graham de 
Clarke (1 O.R. 162). 

141. Reopening of case after judg- 
ment given because of perjury of a 

witness. — Where the applicant alleged that 
one J, a witness, had at the trial committed 
perjury, and prayed for a reopening of the 
case after judgment had been given, the Court 
refused the application, because the evidence 
of J had been materially corroborated by L, 
another witness, and there was no allegation 
that L had sworn falsely. — Mears v. Leathern 
(Kot. Tral. 169). 

142. Law.— Repeal.— Effect of statu- 
tory penalty.— The repeal of a law does 


not affect any penalty or punishment incurred 
thereunder before the repeal. On the 16th 
November, 1897, P was tried and convicted of 
contravening sec. 5 of the Liquor Law of 1896, 
which Law had already, on the 20th October, 
1897, been superseded: and repealed by the 
Liquor Law of 1897. The contravention took 
place on the 1st October, 1897. It was held t 
under those circumstances, the conviction was 
good. — Parsons v. The State (5 O. R. , 22nd March 
and 25th April). 

143. An application to strike an ap- 
peal case off the roll refused, where 
the parties had agreed that the appeal should 
be heard after the expiration of the three 
months allowed by the Rules of Court. — 
Kirstein v. Gronum (Kot. Tral. 166). 

144. Rule nisi.— Service.— Confirma- 
tion. — Rule nisi f which had not been served 
on the opposite party, confirmed where it was 
due to the malicious intent of the latter that 
the Sheriff's officer entrusted with the service 
was unable to carry out his instructions. — Ex 
parte G. H. Horn (1 O.R. 169). 

145. Sheriff. — Where the applicant had 
obtained a judgment with costs against the 
respondent, the Court directed the Sheriff*, 
who had certain funds in hand belonging to 
the respondent, to pay out to the applicant 
the amount of his judgment with costs. — 
Archer v. van Rensburg (Kot. Tral. 170). 

146. Deputy-sheriff not nrnking his 

return in time.— Where in a provisional 

case a deputy-sheriff has not made his return 

n time, tne proper course is for the Sheriff to 

inform the Court thereof. — Ex parte de Pass 
and Hamilton (Kot. Tral. 191). 

147. Forcible seizure of spirituous 
liquor. — Spoliation. — Where, under an 
illegal order, the store of the applicants, who 
were licensed dealers in wines and spirits, had 
been forcibly entered and the stock of liquors 
therein seized and removed, Held, that al- 
though an action might have been brought by 
them, the applicants were entitled, on motion, 
to an order directing the immediate restoration 
of the liquor so seized, for spoliatus ante omnia 
restituenaus. — White de lucker v. Rudolph 
(Kot. Tral. 115). 

148. Bona fide possession of build- 
ing's.— Spoliation. — Where R built a cart- 
house ana stable on land which C alleged 
to be his property, and C subsequently hired 
the buildings from R, and at the end of the 
lease refused to give up possession, Held, in 
an action by R to recover possession, that the 
action was well brought, for, until C established 
his ownership in the land, R ante omnia resti- 
tuendusest. — Crausev. Ryersbmh (1 S.A.R. 50). 

149. Summons.— Exception.— Eject- 
ment. — Damages. — A summons containing 
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a prayer for ejectment against defendant, and 
also a prayer for compensation in damages at 
£5 per month by reason of unlawful occupa- 
tion by defendant is not inconsistent. — van 
Rensburg v. Swart (Kot. Tral. 99). 

150. Amendment of summons upon 
death of defendant.— A summons, taken 
out against a defendant, who died before it was 
served on him, ordered to be amended by sub- 
stituting the executor as defendant. — Prtller 
and deVUliers v. Midler {Kot. Tral. 100). 

151. Summons not insufficient be- 
cause it does not state the exact date 
of an alleged sale to the plaintiff by 
the defendant. — A summons, although 
loosely drawn, if it show a sufficient primd 
facie case will not, on exception thereto, be 
"held insufficient merely because it does not 
state the exact date of an alleged sale to the 
plaintiff by the first defendant and of the sale 
to the second and third defendants. Nor will 
the summons be insufficient because it does not 
give the name of the agent through whom the 
alleged sale was effected, the document an- 
nexed to the summons containing the name of 
such agent.— Cohen v. Shires, McHattie and 
King (1 S.A.R. 41). 

152. Omission in summons.— Where 
provisional judgment was prayed for on a 
mortgage bond, out the summons had omitted 
to ask that the property bonded be declared 
executable, the Court refused to declare it 
executable. — J. Siveivright v. J. M. Croeser 
(10 C.L.J. 175). 

153. New summons.— SuinarN.O.— 

Mistake. — Where a plaintiff was said to sue 
N.O., and it appeared that this was a mistake, 
the Court ordered a new summons to be taken 
out.— Albrecht, N.O., v. Malan (3 S.A.R. 57). 

154. Omission in summons of words. 
—"Witness, the Chief Justice." -A 

summons in which the words "Witness, the 
Chief Justice " were omitted invalid.— J onsen 
v. van Niekerk (3 S. A.R. 43). 

155. Wrong parties joined as plain- 
tiff. — Exception upheld. — Where in a suit 
for ejectment and damage the summons de- 
clared the N Co. to be the plaintiffs, together 
with eighteen other names, who w T ere declared 
to be only nominal owners and to have no real 
interest in the claims, and an exception was 
taken that wrong parties had been joined as 
plaintiffs, the Court allowed the exception 
and ordered the summons to be amended. — 
Nigel G. M. Co. v. Croft and the Beatrice Syn- 
dicate (3 S.A.R. 87). 

156. Summons. — Final sequestra- 
tion. — Signature of advocate.— Sum- 
mons for final sequestration must be signed by 
an advocate. Vide also 140, supra. — Siden & 

Shiel v. Graham & Clarke (1 O.K. 162). 

157. Commission de bene esse. Vide COM- 
MISSION DE BENE ESSE. 


158. Extradition. Vide Extradition. 

159. Interdict. Vide Interdict. 

160. Vide Judgment. 

161. Vide Jurisdiction. 

162. Vide Venia Aetatis. 

163. Vide Summons. 

164. Vide Costs. 

165. Vide Prescription. 

166. Vide Arrest. 

167. Vide Attachment. 

168. Vide Execution. 

169. Joint action. — Joint cessionaries 
bound to proceed jointly in legal proceedings. 
— Houghton G, M. Co. v. HolTara, Schubardt 
ds Busies (H. 38). 

170. Dissolution of syndicate.— Ac- 
tion of secretary.— Liability.— A board 
of executors held not to be entitled to recover 
moneys advanced and paid out by it, in its 
capacity as secretary of a syndicate, on behalf 
of that syndicate, where it did not appear that 
the syndicate had authorised the payment or 
derived any benefit from it. A syndicate is 
dissolved by the death of one of its members. 
Such dissolution must be specially pleaded. — 
Hugo, N.O., and Hains, N.O., v. Magaliesberg 
Prospecting and Developing Syndicate (H. 248). 

171. Discovery order.— Inspection of 
books. — Where a discovery order was asked 
for, for the books of a firm, on the ground that 
it was suspected that misrepresentation had 
taken place and that parties nad been misled 
in the taking over of a business including the 
goodwill thereof, and it was sought on this 
ground to bring a claim in reconvention for 
damages, and no further facts were alleged in 
support of this suspicion, the application was re- 
fused as being premature and a " fishing appli- 
cation." The application being renewed after 
close of pleadings, so that the parties could 
not institute action thereon, was granted, 
because the applicant required the inspection 
to prove the facts alleged in his claim in recon- 
vention. — Trove Exploration Co., Ltd., v. 
Despland (4 O.K. 581). 


PROCLAIMED GROUND. 

1. Erection and occupation of buildings, &e. , 
on proclaimed ground outside of mijnpacht. 
Vide Gold Law (12). 
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2. Stands on a proclaimed gold-field ; their 
nature. Vide Stand (1). 

3. Closing of proclaimed ground ; compensa- 
tion to elaimholders. Vide Damages (34). 


PROMISSORY NOTE. 

1. Presentment of a promissory note must 
be proved by notarial certificate. Vide Pro- 
visional Sentence (1), (8), (12). 

2. Specially endorsed to manager of an unin- 
corporated banking company. Vide Banking 
Company (1). 

3. Provisional sentence on promissory note 
against minor. Vide Provisional Sentence 
(2). 

4. Provisional sentence on promissory note 
not made to order. Vide Provisional Sen- 
tence (3). 

5. Provisional sentence refused on promis- 
sory note signed by agent not producing power 
of attorney by the principal. Vide Provi- 
sional Sentence (5). 

6. Noting and presentation of promissory 
note during the existence of martial law. 
Vide Provisional Sentence (6). 

7. Protest of promissory note. Vide Pro- 
test. 

8. Judgment given. — Execution 

stayed.— Where a defendant, when sued on 
a promissory note, admits the debt, a court of 
landdrost is bound to give judgment in favour 
of the plaintiff. The Court may, however, 
stay execution upon sufficient grounds upon 
security being given by the debtor. — Lombard 
v. Grimbeek (1 S.A.R. 51). 

9. Provisional sentence on promissory note. 
Vide Provisional Sentence. 

10. Overdue bill or promissory note. 
—Rights of holder in such case.— He 
to whom an overdue bill of exchange or 
promissory note is endorsed or delivered 
obtains the same rights as the person, from 
whom he receives the bill or note, possessed. 
It does not therefore follow that the party so 
taking the bill or note is subject to all the 
objections and equities which may exist 
thereon as between the original parties to such 
bill or note. — Zeiler v. Mears (2 S.A.R. 16). 

H. Promissory note not made to 
order.— Action oy cessionary.— Where 


a promissory note, not made to order, and an 
acknowledgment of debt, had been ceded by 
endorsements upon the backs, Kotz6, C.J., 
said : " There can be no doubt that Coetzee, to 
whom the note and acknowledgment of debt 
were given by Franck, could cede them to 
van der Merwe, thereby entitling him to sue 
on the documents in his own name. Our law 
requires no special form of transfer or cession, 
if only it be clear that the intention was to 
cede. A simple endorsement of cession upon 
the instrument, followed by delivery of the 
document, has always been deemed sufficient." 
—van der Merwe v. Franck (2 S.A.R. 26). 

12. Illegal consideration. — Excus- 

Sion of principal. — P. Weber sold ammu- 
nition in the Transvaal to the representative 
of the Government of the land of Goosen, and 
received in payment a promissory note en- 
dorsed by the defendant as surety. The 
plaintiff, who had received the note from the 
said P. Weber, sued the defendant for payment. 
Held, firstly, that the plaintiff could not pro- 
ceed against the defendant, who had renounced 
none of the privileges of a surety, without 
first excussing the principal debtor ; secondly, 
that the consideration for the note was illegal, 
and that consequently the note itself could 
not be sued on, and that as the plaintiff, who 
had received the note with knowledge that it 
had been dishonoured, could be met by the 
same defence which might have been used 
against the original holder of the note, he 
could not succeed. — Brandt v. Weber (2 S. A.R. 
98). 

13. Endorsee of a note not payable 
to order.— Equities.— The endorsee of a 
promissory note not payable to order can sue 
in his own name and without a power of 
attorney from the payee, but he is in the 
position of a cessionary, and therefore subject 
to the equities to whicn the payee was subject. 
Payment to the payee held to be a good 
defence against the endorsee. — Jogger v. 
Duncan (2 S.A.R. 214). 

14. Payment of a promissory note 
without receiving it back.— Where T, 
the payee of a promissory note, discounted 
and endorsed the same before it was due, and 
subsequently received payment from the maker 
on the due date, without delivering up the 
note, which was then in the hands of the 
parties who had discounted it, and who subse- 
quently endorsed it and delivered it to the 
plaintiff, who then sued the maker on the said 
note, it was held that the latter was bound 
under the circumstances to pay the amount a 
second time. — Meintjesw Liebenberg (2 S.A.R. 
226). 

15. Words "For value received." Vide 
Provisional Sentence (20). 

16. Accommodation. — Knowledge. 
— Where a promissory note has been drawn 


345 


PROMISSORY NOTE— PROPERTY. 


346 


for the accommodation ot a third party with 
the knowledge of the person in whose favour 
it has been drawn, the latter is not entitled 
in law to enforce payment of the note. — Liqui- 
dators of the Republican and Colonial Loan 
and Agency Co. v. Eustace and Daly (1 O.R. 
115). 

17. Cession of rights.— Plaintiff sued 
defendant on a promissory note of which he 
contended to be the legal holder. The pro- 
missory note had been made by the defendant 
in favour of G, by whom it was endorsed in 
bianco. Defendant excepted that plaintiff 
had no locus standi in juaicio as the promis- 
sory note could not be transferred by mere 
endorsement, but only by means of a special 
cession or transfer. Held, that the exception 
was bad.— N. P. Oelofse v. M. N. Oelofse (6 
O.R.). 

18. Accommodation promissory 
note. — Consideration. — An agreement 
was made between S and G whereby S declared 
to be indebted to G in a certain amount, and 
ceded two claims to him as security, and G 
undertook not to press S for the debt. Some 
months thereafter S wrote to G that for his 
convenience he would sign a promissory note 
for the debt, but that the agreement between 
them should continue. This promissory note 
was signed on the same date as the letter, and 
was subsequently renewed twice. It appeared 
that G, with S s consent, had sold the two 
claims and had accepted the price thereof with 
an amount from S in cash in full settlement 
of the debt mentioned in the agreement. G 
now sued S on the promissory note for the 
balance of the debt. Held, that S's plea that 
the promissory note was an accommodation 
one, and that lie had had no consideration for 
the promissory note should be upheld. — Orant 
v. Seelig (4 O.R. 321). 

19. Surety.— Promissory note.— En- 
dorsers. — When two persons have endorsed 
a promissory note and one of them has paid 
it, he cannot recover the half of the amount 
paid from the co-endorser unless he can prove 
a special agreement to that effect. — H. L. 
Scholtz v. S. H. van Niekerk (2 O.R. 178). 

20. Promissory note.— Accommoda- 
tion. — The possession of a promissory note 
creates the presumption that it has not been 
paid, in the absence of satisfactory proof to 
the contrary. — Crowder v. Bren-nan, N.O. (3 
O.R. 112). 

21. Place of endorsement.— The place 
of an endorsement on a promissory note is 
immaterial if the intention was to sign as 
endorser. Norton v. Satchwell (I Menz.) dis- 
tinguished. — Ferris v. Ezerman do Vogel (1 
S.A.R. 101). 

22. Days of grace. — Protest of a pro- 
missory note must be made within the days of 


grace to retain the remedy against an endorser. 
— Scorgie v. Smit (1 S.A.K. 21). 

23. Endorsement q.q.— The holder of a 
promissory note in favour of J R or order, and 
endorsed M R, q.q. J R, is not entitled to pay- 
ment of it unless a power of attorney be pro- 
duced showing the authority of M R to endorse 
it as the agent of J R.—C. Lends v. L. C. van 
Diggelen (H. 20). 


PROOF. 

1. Of presentment of promissory note. Vide 
Provisional Sentence (1). 

2. Of certificate of marriage— The 

signature of a minister to a certificate of mar- 
riage, contracted in the Cape Colony, must be 
duly proved. — Nyshens v. Nyshens (Kot. Tral. 
146). 

3. Of adultery; birth of child. Vide Divorce 
(8). 

4. Of sequestration in case of fraudulent 
insolvency. Vide Criminal Procedure (12). 

5. Of marriage in a case of incest. Vide 
Incest (1). 

6. Agreement to put contract in writing for 
the sake of better proof. Vide Contract (12). 

7. Of damages ; specific ; nominal. Vide 
Damages (32). 

8. Of contract. Vide Consensus (1). 

9. Of written and verbal contract. Vide 
Contract (20). 


PROPERTY. 

1. Of minor. Vide Title Deed (1) and 
Minor (2), (3). 

2. Personal property. Vide Personal 
Property. 

3. Plea of no property. Vide Plea. 

4. In possession of depositary.— 
Right of owner. — The mere possession of 
property belonging to another, without any 
authority to deal with the property otherwise 
than for the purpose of safe custody, will not, 
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if the person so in possession takes upon him- 
self to sell or pledge it to a third party, divest 
the owner of. nis rights as against tne third 
party, however innocent in the transaction 
the latter may have been. — Perrin v. Turton 
(Kot. Tral. 25). 

5. Movable. Vide Movable Property. 

6. Immovable. Vide Immovable Property. 

7. Of lunatic ; curator appointed. Vide 
Lunatic (2). 

8. Husband's property secured to wife by 
antenuptial contract. Vide Antenuptial 
Contract (l). 

9. Property of wife protected against hus- 
band's creditors. Vide Antenuptial Con- 
tract (2). 

10. Property of wife seized in execution by 
husband's creditor. Vide Antenuptial 
Contract (3). 

11. Stolen. Vide Stolen Property. 

12. Theft of property of insolvent by him- 
self. Vide Theft (2). 

13. Prisoner's property ; the Court cannot 
order compensation out of thief s property 
upon conviction. Vide Court (6). 

14. Are outspans Government property? 
Vide Outspan (2). 

15. Right of property in dispute in an appli- 
cation for an interdict. Vide Interdict (11). 

16. Digging for gold on private property. 
Vide Gold Law (2). 

17. Non -erection of beacons does not operate 
as a forfeiture of one's right of property. Vide 
Beacon (4). 

18. In an action for divorce on the ground 
of adultery, the property of the guilty spouse 
brought into community may be forfeited. 
Vide Divorce (9). 

19. State property. Vide State Property. 

20. Stands on a proclaimed gold-field, being 
leases in lonqum tempus for ninety-nine years, 
partake of the nature of immovable property. 
Vide Stand (1). 

21. Fixed property; general power gives 
agent the power to sell property. Vide Power 
of Attorney (5). 

22. Vindication of shares against third 
parties. Vide Shares (17). 

23. Destruction of private property. Vide 
Crime (2). 

24. Rateable property. Vide Rates (1). 


PROSECUTION. 

1. Not proceeding with postponed case. Vide 
Postponement (5). 

2. Decree of perpetual silence against pro- 
secution. Vide Preliminary Examination 

(3). 

3. Conducted by the landdrost ; conviction 
quashed. Vide Landdrost (4) and Prelimi- 
nary Examination (6). 

4. The power of prosecuting or refusing to 
prosecute is vested solely in the Attorney- 
General. Vide Attorney-General (2). 

5. Private prosecution ; procedure. Vide 
Criminal Procedure (38). 


PROSPECTING CONTRACT. 

1. A contract giving the right of prospecting 
for minerals is not a cession or lease, and 
therefore need not be notarially drawn and 
registered. Vide Specific Performance (2) 
and Minerals (2). 

2. Can be transferred without con- 
sent of grantor of contract.— In June, 
1888, G granted by notarial contract to T the 
right to prospect on. the farm Bulfontein for six 
months, with the option to purchase the farm 
for £2000. In November T transferred his 
rights under the contract to B, who gave 
notice to G that he would exercise the option. 
G refused to give transfer of the farm, and, 
in an action by B, took the exception that the 
rights above mentioned were not transferable. 
The Court held that the contract was not of 
such a personal nature as not to be transfer- 
able, and dismissed the exception with costs. 
Bourke v. Gouws (3 S.A.R. 40). 

3. Cession of. —Disposal of claims. 

— Plaintiff entered into a notarial contract 
with defendant, whereby he made over to 
defendant for an undefined period the ex- 
clusive right to prospect for gold, <fcc, on 
certain seventy-nine claims, property of plain- 
tiff. Under clause 4 of the said contract 
defendant had the exclusive right to purchase 
or sell the said claims, float them into a com- 
pany with limited liability or otherwise dispose 
of them, on condition that on such purchase, 
sale, flotation or otherwise he would have to 
pay to the plaintiff £100 per claim or 100 
shares in the company floated on the said 
claims. On the 26th October, 1895, defendant 
ceded for value all his rights and obligations 
under the said contract to Creewel, Taylor 
and Neumann & Co. On the 29th October, 
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1895, J. Creewel ceded his undivided one-third 
interest therein to the Klerksdorp Proprietary 
Mines, Ltd. It was also agreed that Taylor 
and Neumann & Co. should also cede their 
rights to the same company. Plaintiff sued 
for £7900, or 7900 shares in the said company. 
The Court held (Gregorowski, J., dissenting), 
that it was not proved that a disposal of the 
claims as contemplated in clause 4 of the con- 
tract had taken place, and gave absolution 
from the instance with costs. Jooste v. Carlis 
(3 O.R. 170) not followed. — Curlems v. Carlis 
(4 O.R. 114). 

4. Vide Minerals. 

5. Cession of.— Disposal of claims — 

The plaintiff entered into a notarial contract 
with the defendant, by which he made over, 
in favour of the defendant, for an indefinite 
period, the exclusive right to prosnect for gold 
on certain seventy claims belonging to him. 
Under clause 4 of the said contract the 
defendant had the exclusive right to purchase 
the said claims, to sell them, to float them 
into a company with limited liability, or other- 
wise to dispose of them, provided that upon 
such purchase, sale/ flotation or otherwise he 
should be bound to pay to the plaintiff £100 
per claim or 100 shares in the company floated 
on the said claims. On the 26th October, 
1895, the defendant for value received ceded 
all his right, title and interest in the said 
contract, as well as all his obligations there- 
under, to Creewell, Taylor and Neumann & Co. 
On the 29th October, 1895, Creewell ceded his 
undivided one-third interest therein to the 
Klerksdorp Proprietary Mines, Ltd. It was 
also agreed that Taylor and Neumann & Co. 
should likewise cede their rights to the same 
company. The plaintiff now sued for £7000 
or 7000 shares in the said company. Held 
(Morice, J., dissenting), that there nad been 
a disposal of the claims within the meaning 
of clause 4 of the contract, and that there 
must be judgment in favour of the plaintiff 
with costs. Sacke and Saenger v. Schxder 
followed. -^Jooste v. Carlis (3 O.R. 120). 

6. Rights to minerals. Vide Gold Law. 


grace to retain the remedy against an endorser. 
—Scorgie v. Smit (1 S.A.R. 21). 

3. Against the approval of a diagram of an 
adjoining farm. Vide Diagram (3). 


PROTEST. 

1. A notarial certificate that a note has been 
presented at the place where it is made payable 
must be produced in an action for provisional 
sentence. Vide Provisional Sentence (1), 
(8), (12). 

2. Days of grace. — Protest of a promis- 
sory note must De made within the days of 


PROVISIONAL SENTENCE. 

Acceptor, 23, 
Accommodation, 21, 22. 
Affidavit, 26, 27. 
Agency in endorsement, 38, 39. 
Agent, note signed by, 5. 

Appeal, no appeal against provisional sen- 
tence, 35. 
Appearance, error in date of, 10. 
Arrangement between parties, 9. 
Attorney, one attorney signing for another, 

lSf. 

Bank manager suing in his personal capacity, 

24. 
Bill of costs, taxed, 7, 11. 
Capacity to sue, 26, 27, 32. 
Collateral agreement, 9, 34. 
Collateral security, 13. 
Consideration, 20, 22, 29. 
Contract, special contract with regard to 

promissory note, 9, 34. 
Covering bond, 31. 
Defence, primA facie, 37. 
Demand, bond payable on, 30. 
Domicile, jurisdiction, 16. 
Due date, holder after, no consideration, 29. 
Endorsement, 24. 

by agent, 38, 39. 

Executable, prayer to declare mortgaged 

property executable, 18. 

prayer to declare mortgaged 

property executable refused 
where judgment taken for 
interest only, 36. 

confirmation, 33. 

Foreign judgment, 15. 
Foreign note, 16. 
Guarantee, 14. 

Holder after due date, no consideration, 29. 

Interest, excessive, 25. 
judgment for interest only, 36. 

Judgment, foreign, 15. 

Jurisdiction, domicile, 16. 

Law No. 7 of 1887, sec. 2, declaring fixed 
property executable, 33. 

Liquid document, 34. 

Married woman, 17, 22. 

Martial law, noting expenses, 6. 

Minor, 2. 

Mortgage bond, 18, 25, 28, 30, 31, 33, 36. 

Notary, bond before notary interested there- 
in, 28. 

Noting expenses, martial law, 6. 

Order, note not made to, 3, 10. 

Power of agent, 5, 7. 
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Presentment, allegation of, at place of 'pay- 
ment, 8. 

certificate of, 12. 

proof of, 1, 21, 23. 

Prima facie defence, 37. 

Public trader, married woman, 17. 

Reconvention, claim in, 10. 

Return of service, 4. 

Security, collateral, 13. 

Summons, allegation in, of demand made, 30. 

attorney signing, for another, 19. 

omission in, 18. # 

Surety, guarantee, 14. 
Taxed bill of costs, 7, 11. 
Value received, 20. 
Woman, married, 17, 22. 

1. Proof of presentment of a pro- 
missory note. — Proof of presentment of a 
promissory note at the place where it is made 
payable cannot be allowed by affidavit in a case 
for provisional sentence. There must be a pro- 
per notarial certificate. — Simpson v. Lemkuhl 
(Kot. Tral. 140). 

2. Against a minor. — Where defendant 

rve a promissory note for value and acted as 
he were a major, the Court granted pro- 
visional sentence on the note against him, 
notwithstanding his affidavit stating that he 
was only eighteen years old. — Johnston v. 
Reiser ( IS. A. R. 166). 

3. On promissory note not made to 

order. — Where a promissory note, not origi- 
nally made to order, was endorsed by the 
defendants, the Court granted provisional sen- 
tence against them and the maker. — Turton 
v. Sargeant and Others (Kot. Tral. 170). 

4. Deputy-sheriff not making his return in 
time. Vide Sheriff (2). 

5. Refused on note signed by agent. 

— Provisional sentence refused on a promissory 
note signed by M, as agent, in the name of B, 
the principal, no power of attorney in favour 
of the agent so to do being produced. — Harsant 
v. Becker and de Vries (Kot. Tral. 236). 

6. Martial law.— Noting expenses.— 
The defendant to a claim for provisional sen- 
tence on a promissory note objected to pay the 
noting expenses on the ground that the exist- 
ence of martial law rendered presentation and 
noting unnecessary. Held, that the objection 
was untenable. — Meintjes v. Meintjes (Kot. 
Tral. 252). 

7. Refused on taxed bill of costs.— 
Provisional sentence on a taxed bill of costs in 
favour of an attorney refused where the de- 
fendant objected that the attorney had no 
power to appear and act for him. — Zeiler v. 
Hollins <& Holder (Kot. Tral. 255). 

8. The summons for provisional 
sentence on a note payable at a par- 


ticular place must allege presentment 

at that place. — In an action for provisional 
sentence against the maker of a promissory 
note, made payable in the body thereof at a 
particular place, the summons must allege 
presentment of the note at that place, and a 
notarial certificate to that effect must be pro- 
perly produced. — Krige v. Clarke & Co. (1 
S.A.R. 13). 

9. Arrangement made with regard 

to a promissory note.— Where an arrange- 
ment had been entered into between the plain- 
tiff and defendant, with regard to certain 
promissory notes sued on, which had appar- 
ently not oeen kept by the plaintiff, the Court 
refused provisional sentence, and directed the 
plaintiff to proceed in the principal case. — 
Goldschmidt v. McHattie (1 S.A.R. 58). 

10. On note not payable to the order 
of payee. — Where the summons contained 
an error in the date of appearance, and the 
note sued on by the holder was not made pay- 
able to the order of the payee, and the defend- 
ant alleged he had a counter-claim for a larger 
amount, the Court refused provisional sen- 
tence. — von Brandis v. Lombaard (1 S.A.R. 
63). 

11. On taxed' bill of costs.— Object- 
ing that notice of taxation had not 
been given. — Objection to a claim for pro- 
vision on a taxed bill of costs, on the ground 
that the summons did not aver that notice of 
taxation was given to the defendant. As the 
summons, however, stated that the bill of costs 
had been properly taxed, the Court held the 
objection untenable and granted provisional 
sentence, de Wet v. Meyer (1 Menz. 59) dis- 
tinguished. — Blenco v. Gwynne Owen (1 S. A.R. 
63). 

12. On note payable at a bank.— No 
certificate of presentation. —Provisional 
sentence refused on a note made payable at a 
particular bank, there being no certificate of 
presentation.— Ferris v. J. P. & J. E. Mears 
and Preller and de Villiers (1 S. A.R. 72). 

13. Collateral security.— The holder of 
promissory notes, for the due payment of which 
certain securities are bonded and handed over 
to the holder as collateral security, is not 
bound, in the absence of any agreement to 
that effect, to realise such collateral securities 
before suing on the notes. — Ferris v. McHattie 
(1 S.A.R. 72). 

14. Guarantee. —The mere use of the word 
"guarantee" by a defendant does not neces- 
sarily constitute the document in which it occurs 
one of suretyship. Where the circumstances 
show that the defendant is really a purchaser, 
who has made himself liable in writing for the v 
purchase-price or a portion thereof, the Court 
will grant provisional sentence against him 
with costs. — van der Menve v. de Villiers and 
Hudson (1 S.A.R. 225). 
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15. On a foreign judgrment.— Where 
provisional sentence had been given on a 
foreign judgment, Held, on appeal, that the 
provisional judgment was quite regular. 
Appeal therefore dismissed with costs. — Hol- 
lardv. Taylor (2 S.AR 68). 

16. On note made in Capetown and 
payable there.— Domicile.— Jurisdic- 
tion. — Provisional sentence was granted in 
the Transvaal on certain promissory notes 
made in Capetown and payable there, where 
it appeared that the defendant had become 
domiciled in the Transvaal, and the place of 
payment was not incorporated in the body of 
the notes.— Alder v. Brown (2 S.A.R. 219). 

17. Against a married woman. — 
Where it was alleged in the summons for 
provisional sentence that the defendant, a 
married woman, was carrying on business, 
and where the account sued on was signed by 
her, it was presumed that at the time she 
incurred the debt she was acting on her own 
account, and provisional sentence was accord- 
ingly granted. — von Bonn, Schabbel ds Co. v. 
jFmwo(2S.A.R. 231). 

18. Omission in summons for provisional 
sentence on a mortgage bond to ask that the 
property bonded shall oe declared executable. 
Vide Summons (18). 

19. One attorney signed for another. 

~ Summons. — Where in an application for 
provisional sentence the summons had been 
signed by one attorney on behalf of another 
attorney, and objection was made on behalf of 
the defendant, the Court held that the sum- 
mons was improperly signed, and refused pro- 
visional sentence. — Boivness v. du Preez (3 
S.AR. 74). 

20. Granted. — Promissory note. — 
Value received. — Where, in an application 
for provisional sentence on a promissory note, 
the defence was raised that consideration had 
not been given for the note, which contained 
the words "Value received in three claims," 
and it appeared from a notarial contract 
entered into twelve days after the date of 
the note that payment was to take place pari 
passu with the transfer of the claims, the 
Court held that, regard being had to the 
language of the promissory note, and as tender 
was made in Court of the said claims, pro- 
visional sentence must be granted — Frames v. 
Leeb (3 S.A.R. 33). 

21. Refused— Proof of presentment. 
— Accommodation. — Where, in an appli- 
cation for provisional sentence against drawer 
upon a draft which had been accepted by drawee, 
it appeared that the bill had been drawn and 
accepted six years previously, and that it was 
alleged to have been an accommodation bill, 
and it was not clear that the bill had been 


presented for payment to the acceptor, the 
Court held that provisional sentence must be 
refused as the document sued upon was not of a 
sufficiently liquid nature.— A rbuthnot v. Jones 
(3S.A.R. 30). 

22. Refused. — Accommodation.— 

No consideration. — When a promissory 
note was given by a wife to her husband as 
accommodation, and in anticipation of a writ 
of execution against him, the Court refused 

Erovisional sentence on the ground that there 
ad not been sufficient consideration.— Fraser 
v. Pritchard(3 S.A.R. 140). 

23. Refused.— No proof of presenta- 
tion. — Acceptor. — The Court refused to 
grant provisional sentence against B, the 
acceptor of certain bills of exchange, on the 
ground that there was no proof of presentation, 
although presentation was alleged in the sum- 
mons. — Keatky Parker dt Brett v. Benjamin 
(3S.A.R. HI). 

24. Refused.— Eank manager suing: 
in his personal capacity.— Endorse- 
ment.— where, in a suit for provisional sen- 
tence upon a promissory note held by a bank, 
the manager alleged in the summons that the 
bank was the lawful holder, and sued in his 
personal capacity, the Court held upon excep- 
tion that in the absence of an endorsement to 
the manager by the bank the plaintiff must be 
held to have no interest in the note, and re- 
fused provisional sentence. — de Jager v. The 
Standard Bank (4 S.A.R. 37). 

26. Granted. -Excessive interest.— 

In a claim for provisional sentence upon a 
mortgage bond wherein interest was stipulated 
for at 60 per cent., the Court held, that pro- 
visional sentence must be granted with interest 
as stipulated in the bond. — Rosenfels v. Botha 
(4 S.AR. 1). 

26. Granted. — Capacity to sue. — 
Objection overruled.— Affidavit.— The 

plaintiffs sued for provisional sentence in their 
capacity as trustees of the Potchefstroom 
Board of Executors, and the objection was 
taken by counsel on behalf of the defendants 
that there was nothing to prove the plaintiffs' 
capacity as trustees. This objection was over- 
ruled on the ground that it ought to have been 
made an affidavit so as to give the plaintiffs 
the opportunity of proving their right to sue 
as such trustees, and provisional sentence was 
granted. — Potchefstroom Board of Executors v. 
Liddle and Others (4 S.AR. 23). 

27. Capacity to sue.— Objection by 
affidavit. — Where, in a suit for provisional 
sentence upon a certain promissory note, ob- 
jection was lodged bjr one of the defendants 
that there was nothing to show that the 
plaintiff, who acted on Behalf of a bank, pos- 
sessed capacity to sue in such behalf, Held, 
that the case . must stand over to give the 
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plaintiff opportunity to show that he pos- 
sessed such capacity, but laid down as a rule 
that in the future objections to the capacity 
of the plaintiff should be made by affidavit. — 
Western Province Bank v. du Toit and Others 
(4S.A.R. 40). 

28. Granted.— Mortgage bond be- 
fore notary who had interest therein. 
—Liquid document.— Where, in a suit for 
provisional sentence upon a mortgage bond of 
certain rights passed before S, a notary, in 
favour of a firm C & S, of which S was himself 
a member, objection was made that the bond 
could not stand as a notarial deed as it was 
altogether in favour of the notary, the Court 
helath&t if not valid as a notarial deed it was 
at any rate sufficiently valid as a liquid acknow- 
ledgment of debt, and gave judgment accor- 
dingly. — Celliers v. Hamman (4 S.A.R. 121). 

29. Refused.— Holder after due date. 
—No consideration.— In a suit for provi- 
sional sentence upon a promissory note, which 
had been given in judgment for certain claims, 
and of which promissory note the plaintiff 
became the holder after due date, the defend- 
ant pleaded no consideration, and it appeared 
that the claims had not been delivered, the 
Court held that the plea was good and refused 

Srovisional sentence. — van Konijnburger v. 
falan and Others (4 S. A.R. 2). 

30. Refused. — Mortgage bond pay- 
able on demand. —No allegation in 
summons that demand had been 

made. — Provisional judgment on a mortgage 
bond was refused where the bond stated that 
the amount secured should be paid on demand 
at a certain place, but the summons omitted 
to state that such demand had been made, and 
merely alleged that the sum had not been 
paid. — Sivewright v. van der Merwe (4S.A.R. 
216). 

31. Granted.— Covering bond.— Provi- 
sional sentence granted on a covering bond, 
although the mortgagor stated that the full 
amount mentioned in the deed had not been 
advanced to him. — P. W. Whitehead v. J. H. 
Hofmeyer (1 O.R. 199). 

32. Capacity.— Provisional sentence. 
—Exception.— No locus standi.— Provi- 
sional sentence granted in favour of the plain- 
tiff, who sued in his private capacity, on a 
promissory note of which he was the holder 
in his official capacity. — Niebuhr v. Rabie (1 
O.R. 312). 

33. Law No. 7 of 1887, sec. 2— Fixed 

Sroperty declared executable. -Con- 
rmation unnecessary.— Where a land- 
drost grants provisional sentence on a mort- 
gage bond, and the defendant, consenting 
thereto, declares the property, valued at more 
than £150, specially hypothecated executable, 
it is unnecessary to apply to the High Court 


for confirmation of such order. — Ex parte 
Marico Executeurs Katner en Waarborg Maat- 
schappy Beperkt (5 O.R., 10th February). 

34. Liquid document. — Collateral 

agreement. — H sued for pro visional sentence 
^gainst a certain L for payment of a promis- 
sory note . L's defence was that the promissory 
note was not a liquid document because it was 
connected with an agreement, in terms whereof 
the promissory note was given on the under- 
standing that H had fulfilled his obligations 
towards L, and that such was not the case. 
The Court, on appeal, granted provisional 
sentence and ordered the defendant to go into 
the principal action. — Herd v. Lennon (5 O.R., 
May). 

35. Appeal. — Provisional sentence. 
— Where provisional sentence is given in a 
landdrost court the defendant cannot appeal, 
but must institute action in the same court 
for setting aside of such judgment. — Sheen v. 
Brook (5 O.R., May). 

36. Mortgage bond.— Interest.— Re- 
fusal to declare executable.— Where 
provisional sentence was asked for the interest 
on a mortgage bond on fixed property, the 
Court refused to declare the property execut- 
able. Meyer v. Coetzee (12th October, 1894) 
and Mutual Life Assurance Co. v. Niekerk (3 
Juta, p. 318, cited). — Hyde v. Kritzinger and 
de Jager {2 O.R. 264). 

37. Provisional -judgment. —Prima 
facie defence. — Where provisional judg- 
ment was prayed for on certain promissory 
notes, and it' appeared that the defendant 
had a primd facte satisfactory defence against 
the original holder of the promissory notes, 

I the Court refused provisional judgment, and 
I the plaintiff was ordered to go into the princi- 
, pal case. — J. Sivewright v. B. J. Liebenberg 
(3 O.R. 214). 

38. Bill of exchange. — Power of 
agent to endorse.— Objection upheld. 

i — K, the endorsee of a bill of exchange, sued B, 
j the acceptor, for provisional sentence. B 
| refused to pay on the ground that the bill had 

been endorsed by Webster p.p. Walker (the 
, drawer), and that there was nothing to show 

that Webster had any authority to endorse it 
| on behalf of Walker. This objection was 
J upheld, and absolution from the instance given 
j with costs. — Keet v. Benjamin (3 S.A.R. 265). 

39. Bill of exchange.— Endorsement 
q.q. — Power. — Wherein a suit for judgment 
upon a bill of exchange which was endorsed by 
Webster p.p. Walker (the maker), it appeared 
that the endorsement was supported by a due 
power of attorney from Wallker to Webster, 
the Court gave judgment for the amount of 
the note with interest a tempore morae. — Keet 
v. Benjamin (4 S.A.R. 38). 
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PUBLIC AUCTION. 

1. Transfer of ownership. — Where 

certain two mules were knocked down at a 
public auction to K, who separated them from 
the troop and took possession of them, Held, 
that the ownership in the two mules had 
passed to K. Where one of these two mules 
was subsequently sold by mistake at the same 
auction to N, Held, that the fact of the sale 
being a public auction did not entitle N to 
retain possession of the mule as against K. — 
Kirsten v. Ncllmapius (1 S.A.R. 21). 

2. Sale of stolen property at. Vide Stolen 
Property (3), (5). 


PUBLIC PROSECUTOR. 

1. Landdrost acting as. Vide Landdrost 
(4) and Preliminary Examination (6). 

2. Landdrost signing summons calling on 
accused to appear at the preliminary examina- 
tion, "pro Public Prosecutor." Vide Criminal 
Procedure (16). 

3. False imprisonment, liability. Vide Ar- 
rest (23). 


PUBLIC RIGHT. 

1. A plaintiff who complains of the infringe- 
ment of a public right must allege also that 
he personally has suffered by such infringe- 
ment. \ide Procedure (13). 


PUBLIC STREAM. 

1. Riparian proprietor.— The ordinary 
use of running water is that which is required 
for domestic purposes and the support of animal 
life. ^ The extraordinary use consists in the 
application of the water for agricultural pur- 

?>oses, the driving of machinery and the like, 
f an upper riparian proprietor, in the exercise 
of the ordinary use, requires all the water in a 
public stream, the lower riparian proprietor 
will have no redress ; but the upper proprietor 
can only exercise his right to the extraordinary 
use of the water consistently with a similar 


right in the lower proprietor. — Baillie v. 
Hendriks, Hoffman and Browne (Kot. Tral. 
211). 

2. Use of water from ; action. Vide Pro- 
cedure (6). 

I 3. Are there any degrees in the 
extraordinary use of water?— Inter- 
vening praedium.— The western half of 
the farm Elandspoort, belonging to the prede- 
cessor of the plaintiffs, and adjoining a public 
stream, possessed a dam and furrow by means 
of which water was led out of the stream. 
Subsequently a portion was cut off from the 
western half and transferred in ownership to 
one P. The effect of this was that the dam 
and the upper portion of the furrow fell in the 
portion of P. The owner of the western half 
of Elandspoort, however, continued to use the 
dam and furrow as before. Some years later 
the plaintiffs purchased the western half of 
Elandspoort, and brought an action against 
the defendants, owners of the eastern half of 
Elandspoort, for having made an unreasonable 
use of the water of the stream, which formed 
the boundary line between the western and 
eastern half of the farm Elandspoort. The 
Court held that the circumstances of the dam 
and upper portion of the furrow being situate 
on the portion cut off and transferred to P 
could not deprive the plaintiffs' half of Elands- 
poort of its prior existing right to the water 
by means of this dam and furrow. Are there 
any degrees in the extraordinary use of running 
water? (This point not decided.) — Dow & Co. 
v. Mears and Walker (1 S.A.R. 220). 

4. Rights of riparian owner ; sec. 17 of Law 
No. 8 of 1889 ; improper use. Vide Gold 
Law (33). 

5. Riparian owner.— Rights of open- 
ing up of springs. — Use of water.— 

Any one who wishes to have his right to a 
public stream acknowledged by the Court, 
and who seeks protection against a third 
part y in consequence of that right, is bound 
in his summons to allege an infraction of that 
right by such third party. The public and 
general character of a stream attaches also to 
the springs from which it takes its origin, as 
also to the increased quantity of water obtained 
by the opening up, &c, of the eyes of these 
springs. A person is entitled to make excava- 
tions on his own land, even if the result l>e 
that his neighbour's wells or springs are 
rendered dry. The owner of land upon which 
springs or percolations exist which are con- 
nected with a public stream, but not by means 
of well-defined channels, is entitled to treat 
these, as he pleases. An upper riparian owner 
is entitled to the use of all the water of a 
public stream, provided that use be confined 
to a usual and reasonable enjoyment, i.e. to 
such water as is necessary for household pur- 
poses and to meet the requirements of animals. 
A riparian owner may not, to the prejudice of 
other riparian owners, use "the water of a 
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public stream to supply other persons at a 
distance. Rain-water becomes subservient to 
the public or common use of the riparian owners 
as soon as it has once found its way into the 
channel of a public stream. A person entitled 
to the use of water out of a public stream is 
entitled to an interdict against all who, to his 
prejudice, interferes with the course of the 
stream, and need not wait until actual damage 
be done. — Meyer and Others v. Johannesburg 
Waterxoorks Co. , Geldenhuis Co, and Bezuidcn- 
hout (H. 1). 


PUBLICATION. 

1. Of libel abroad. Vide Procedure (14). 

2. In the Staatscourant, of an interdict 
restraining the alienation of a certain farm, is 
not sufficient notice to persons who were 
ignorant of such publication. • Vide Interdict 
(17). 

3. Of libel ; letter addressed to complainant 
is not publication. Vide Libel (8). 

4. Slander at meeting of shareholders. Vide 
Libel (9). 

5. Of notice of sequestration ; effect of 
publication. Vide Insolvency (27). 

6. Vide Executive Council (4). 


PURCHASE AND SALE. 

Vide Sale. 


RATES. 

l. Market buildings.-- Government 
property. — Rates. — Johannesburg" 
Sanitary Board. — Market buildings erected 
by a company on ground which has been 
leased to them for that purpose by the Govern- 
ment for ninety-nine years, which buildings 
after the lapse of ninety-nine years will re- 
vert to the Government, are not Government 
property for the purposes of rating, and are 
therefore not exempt from the rate imposed 
on all private fixed property by the Johannes- 
burg Sanitary Board. — M. Adolf s, N.O. y v. 
Johannesburg Market Concession and Building 
Co., Ltd, (3 O.K. 107). 


RATIFICATION. 

1. Subsequent ratification of a contract by 
defendant is sufficient to render him liable. 
Vide Contract. 


RECEIVING STOLEN 
PROPERTY. 

1. Six months after the commission of the 
theft. Vide Stolen Property (2). 

2. Where a prisoner was charged with having 
received stolen goods, knowing them to be 
stolen, evidence to show that he had on former 
occasions received stolen goods, &c, was held 
admissible. Vide Evidence (22). 


RECOGNISANCE. 

1. High Court Proclamation of 18th May, 
1:877. Vide Privy Council (1). 

2. Estreated.— Sec. 92 of Criminal 
Procedure, 1864. — Recognisance estreated 
where the accused did not appear on date of 
trial. — The Queen v. Janse van Bensburg (Kot. 
Tral. 144). 

3. Where the applicant did not comply with 
the condition of a recognisance, Held, that the 
recognisance was properly estreated. — Jacobs 
v. The Queen (Kot. Tral. 173). 


REGISTRAR. 

1. Registrar of Circuit Court, not being also 
registrar of High Court, is not competent to 
sign a summons before the High Court. — 
Btden da Shiel v. Graham ds Clarke (1 O.R. 
162). 


REGISTRAR OP DEEDS. 

1. Service of an interdict restraining the 
alienation of a farm, on the Registrar of Deeds 
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operates merely as a personal order, and not 
as an arrest on the farm ; a deed of transfer 
signed by the landdrost has not the effect of 
transferring property until registered by Regis- 
trar of Deeds. Vide Interdict (17). 


REGISTRATION. 

1. A conveyance of land coram lege loci is 
equivalent to registration. Vide Donation 

(1). 

2. A deed of transfer signed by the land- 
drost has not the effect of transferring property 
until it is registered by the Registrar of Deeds. 
Vide Interdict (17). 

3. Owner of stand township not bound to 
register the stands in his register. Vide 
Stand (2). 

4. Registration fees payable under sec. 14 of 
Law No. 7 of 1883 are to be considered as 
transfer duty. Vide Lease (17). 

5. Of foreign company M r ith limited liability. 
Vide Foreign Company (2). 

6. Of servitude ; praedium serviens. Vide 
Servitude (8). 

7. Prior registration of water-right granted 
subsequent to one not yet registered ; interdict. 
Vide Priority (2). 

8. Of servitude ; Law No. 3 of 1886. Vide 
Servitude (9). 

9. Is equivalent to notice. Vide Prefer- 
ence (5). 

10. Effect of special registration of claims. 
Vide Claims (13). 

11. Of transfer of property subsequent to 
sequestration set aside. Vide Insolvency 

(24). 

12. Of trade-mark ; foreign ; perpetual inter- 
dict. Vide Trade-mark (1). 

13. Of company ;_ calls on shares. Vide 
Knowledge (6). 

14. Of servitude against ; praedium serviens 
essential. Vide Servitude (11). 

15. Of long lease against title deed. Vide 
Lease (33). 

16. Of servitude ; notice of servitude. Vide 
Servitude (13). 


REOPENING. 

1. Of preliminary examination. Vide Pre- 
liminary Examination (1). 

2. Of case after judgment griven, be- 
cause of perjury of a witness.— Where 
the applicant alleged that one J, a witness, 
had at the trial committed perjury, and prayed 
for a reopening of the case after judgment had 
been given, the Court refused the application 
because the evidence of J had been materially 
corroborated by L, another witness, and there 
was no allegation that L had sworn falsely. — 
Mears v. Leathern (Kot. Tral. 169). 

3. Of case after judgment, on the ground of 
irregularities at the trial. Vide Procedure 
(9). 

4. Of hearing of Land Commission. Vide 
Land Commission (5). 


REPEAL OP LAW. 

l. Law.— Repeal.— Effect of statu- 
tory penalty. — The repeal of a law does 
not affect any penalty or punishment incurred 
thereunder before tiie repeal. On the 16th 
November, 1897, P was tried and convicted of 
contravening sec. 5 of the Liquor Law of 1896, 
which law had already, on the 20th October, 
1897, been superseded and repealed by the 
Liquor Law of 1897. The contravention took 
place on the 1st October, 1897. It was held 
under those circumstances the conviction was 
good. — Parsons v. The State (5 O.R., 22nd 
March, 25th April). 


RES JUDICATA. 

1. Vide Procedure (23). 

2. Where a rule nisi operating as a pro- 
visional interdict had been granted restraining 
certain persons from trespassing upon certain 
claims, and it appeared that the ownership of 
the ground in question had already been the 
subject of a case in Court, and that the party 
now claiming the protection of the Court was 
summoned to defend the previous case, but 
neglected to do so, the Court set the rule 
nisi aside, holding that the judgment in the 
previous case was res judicata as agaiivst appli- 
cants. — Paarl Pretoria G. M. Co, v. Donovan 
and the Langlaagte Royal G, M. Co, (3 S. A. R. 
56). 
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3. Judgment of new republic. Vide Judg- 
ment (11). 

4. Previous action. — Where a seller has 
been warned by his purchaser that his title 
has been called in question by a third party, 
and after due notice lias failed to intervene, he 
cannot subsequently maintain a suit for tres- 
pass against such third party, and will be 
successfully met by the plea ot res judicata. — 
Paarl Pretoria G. M. Co. v. Donovan & Wolf, 
N.O. (3S.A.R. 93). 

5. What is res judicata.— To establish 
a plea of res judicata it must be shown that 
the previous case was between the same par- 
ties, over the same question and on the same 
ground {ex eadem petendi causa). On applica- 
tion of H the Mining Commissioner of Johan- 
nesburg was ordered to issue to H two stand 
licences on an unoccupied portion of the pro- 
claimed township Johannesburg. The Johan- 
nesburg Town Council was no party to the 
said application, and now instituted action 
against H for cancellation of the said licences. 
It was pleaded that the matter was res judicata 
on the ground that the Government (from whom 
the Town Council derived their rights), repre- 
sented by the Mining Commissioner, had been 
a party to the previous application. Held, 
that tne matter was not res judicata, as the 
action was not between the same parties and 
not on the same ground {ex eadem petendi 
causa). — Johannesburg Town Council v. Hom- 
berger & Franken (6 O.R.). 

6. A dismissal of the claim.— Res 
judicata.— Exception.— A dismissal of the 
claim by the Court is equivalent to a final 
judgment. — G. Schutze v. J. Z. A. and J. L. 
Mocker (3 O.R. 126). 

7. Appeal refused on the ground of 
res judicata. — Claim to set aside a judg- 
ment of a landdrost refused on the ground of 
res judicata, where such claim was brought 
not by way of appeal, but by a fresh summons 
after the expiration of the time for appeal, 
based on facts already known to the plaintiff 
and brought to the notice of the landarost at 
the time the case was heard in the lower 
court. — A. H. Walker v. C. Arnot, N.O. (H. 
167). 

8. Identity. —Identity of the reason for a 
judgment must not be confused with identity 
of the subject-matter of the action in a plea 
of res judicata. Therefore where A had pegged 
out a number of claims along the boundary 
line of a mijnpacht, and in an action against 
B, the owner of the mijnpacht, for a declara- 
tion of rights as to one of these claims, obtained 
judgment in his favour, declaring him entitled 
to it on the ground that the boundary line of 
the mijnpacht, within which B alleged that 
the claims lay, runs in a direction to the north 
of and thus outside of all the claims pegged out, 
A cannot subsequently, on action being brought 
by B for a declaration of rights to one of the 


other claims, set up a plea of res judicata on 
the ground that the decision of the second 
action will again depend upon the previously 
established boundary line. — Main Beef G. M. 
Co. v. Cathcart db Harsant (H. 116). 


RESTITUTIO IN INTEGRUM, 
l. Drunkenness. —Witness* fees.— 

Restitutio in integrum granted to a major 
against an act committed while in a state of 
drunkenness, and not knowing what he did, 
to which condition the other party had misled 
him. Plain tift' declared to be entitled to his 
costs as material witness. — L. B. Konitsky v. 
L. Freeman (H. 135). 


RETENTION. 

1. Right of retention of stolen property 
bought in market overt and at an auction. 
Vide Stolen Property (3). 

2. Compensation clause in a concession does 
riot give rise to a jus retentionis. Vide Con- 
cession. 

3. Right of retention of house for 
work done. — Knowledge. — Plaintiffs 
M r ere placed in possession of a new house to do 
the carpentering work, the materials being 
supplied by the owner. Held, that they had 
a right of retention on the house till they were 
paid for their M'ork, and that they were 
entitled to be reinstated in possession as 
against defendants, who had obtained judg- 
ment against the owner, had bought the house 
on the sale in execution with full knowledge 
of all circumstances, and had deprived plain- 
tiffs of possession by taking off the locks of 
the doors. — Cooper & Hansen v. Johnstone & 
Co. (6 O.K.). 


RETURN. 

1. Of nulla bona ; sale in execution. Vide 
Ejectment (l). 

2. Act of insolvency. Vide Insolvency. 
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RETURN DAY. 

1. Made within eight days after service of 
summon h is a sufficient compliance with Rule 8. 
Vide Procedure (12). 


REVIEW. 

1. Action for damages for assault brought 
while conviction for the assault is still pending 
in review. Vide Assault (2). 


RIPARIAN PROPRIETOR. 

1. Ordinary and extraordinary use of run- 
ning water. Vide Public Stream, Proce- 
dure (6), and Gold Law (33). 


ROBBERY. 

l. Measure of force. — Extortion. — 
Where a person takes money from another by 
putting his hand in the latter's pocket under 
threats, although the latter does not resist, 
there is sufficient force to constitute the crime 
of robbery. —The State v. Joubert (4 O.R. 252). 


ROMAN-DUTCH LAW. 

1. A custom may abrogate a written law. 
Vide Custom (1). 

2. Right to sequestrate debtor's estate. Vide 
Insolvency (69). 

3. Marriage between wife and adulterer. 
Vide Divorce (3). 

4. Wife must be assisted by husband when 
bringing an action. Vide Action (11). 


5. Theft of property of insolvent by himself. 
Vide Theft (2). 

6. Recognises the right to a specific perfor- 
mance of a contract. Vide Specific Perfor- 
mance (1). 

7. Theft by means of embezzlement is a 
crime under the Roman -Dutch law — The State 
v. Nellmapius (2 S.A.R. 121). 

8. Application of Roman-Dutch law 

in South Africa. — The Roman-Dutch law 
I is to be administered in a reasonable way, and 
i in accordance with the general custom of South 

Africa.— Booth v. The State (2 S. A.R. 259). 

9. A foreign contract contrary to the princi- 
ples of Roman -Dutch law not enforced in the 
Transvaal. Vide Contract (14). 


RULE OP COURT. 

1. Order making an award a rule of court 
set aside. Vide Arbitation and Award (1). 

2. 8th and 13th Rules of Court. Vide Ex- 
ception (1). 

3. An application to strike an appeal case off 
the roll refused where the parties had agreed 
that the appeal should be heard after the ex- 
piration of the three months allowed by the 
Rules of Court. — Kirstein v. Gronum (Kot. 
Tral. 166). 


RULE NISI. 

1. Set aside on the ground of res judicata. 
Vide Res Judicata (2). 

2. Refused. Vide Interdict (27). 

3. Service.— Confirmation.— Rule nisi, 

which had not been served on the opposite 
party, confirmed, where it was due to the 
malicious intent of the latter that the Sheriffs 
officer, entrusted with the service, was unable 
to carry out his instructions. — Ex parte G. H. 
Horn (1 O.R. 169). 

4. Omission of name. Vide Order of 
Court (3). 
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SALARY. 

1. Cession of interest in claim for.— 
S ceded to M his interest in certain claims for 
salary, &c, against J, in consideration of 
moneys received by S from M and moneys 
supplied by M to enable 8 to carry on legal 
proceedings to recover the same from J. Held, 
that the cession was valid. — Maynex. James 
and the High Sheriff (10 C.L.J. 61, 1892; 4 
S.A.R. 274). 


Vide 


SALE. 

Agent, sale of shares by, 20. 

commission, 10. 

Auctioneer, sale by, misrepresentation. Vide 

Auctioneer (1). 
Broker's note, 24. 

Cancellation, non-payment of interest, 19. 
Caveat emptor, 18, 35. 

Cession of lights, annexure to summons, 11. 
Cheque, payment by, sale of shares, 12. 
Commission, agents; purchaser prohibited 

by law from buying, 10. 
Condition, illegal, 3. 
Consideration, 28. 
Contract, written, variation of, 16. 
Damages in sale, 26. 
Delivery, 25. 
Depositary, sale by, right of owner. 

Property (4). 
Documentary evidence, sale of, 17. 
Ejectment, 2. 
Error, 30. 
Estoppel, 16. 

Evidence, sale of documentary, 17. 
Execution, sale in, 2, 4. 
Hire and purchase system. Vide HlRE- 

PURCHASE. 

Holder of title deed, sale by, 27. 
Illegal condition, transfer duty, 3. 
Immovable property, sale of, 18, 21. 

verbal sale, 21. 

Instalments, price payable in, 14. 
Interest, non-payment of, cancellation, 19. 
Interpretation of contract, 14. 
Knowledge of vendee of prior sale, 6. 

of servitude, 8. 

Laesio enormis, 16. 

Law No. 20 of 1895, sec. 17, verbal sale, 21 
Market-master, responsibility of, 29. 
Market overt, stolen property, 9, 31. 
Market price, damages, 26. 
Measure of damages, 26. 
Misrepresentation, sale by auctioneer. Vide 

Auctioneer (l). 

bond, fides, 30. 

Mobilia sequelam non habent, 25. 

Option, damages, 26. 

Packing, sale by weight, 13. 

Price, purchase, payable in instalments, 14. 

Public auction, sale at, 5. 


Purchaser's risk, 18, 35. 
Real right, transfer, delivery, mobilia seque- 
lam non habent, 25. 
Res, non-existence of, 23. 
Servitude, notice of existence of, 8. 
Shares, sale of, payment by cheque, 12. 

by agent, 20. 

vide also Shares. 

Specific performance, 7. 

Vide^ also Specific 

Performance. 
Stolen property, market overt, 9, 31. 
Summons, cession must be alleged, 11. 
Title deed, sale by holder of, 27. 
Transfer, real right, 25. 
Transfer duty, illegal condition, 3. 
Transitu, right of stoppage in, 32. 
Variation of written contract, 16. 
Verbal sale of fixed property, 21. 
Voetstoots, sale of land, 16. 
Weight, sale by, packing, 13. 
Written contract, variation of, 16. 

1. By depositary ; right of owner. Vide 
Property (4). 

2. Of farm. — Ejectment. —Where the 
plaintiff had at an execution sale bought a 
farm belonging to the defendant, and had 
obtained transfer thereof, Held, that he could 
not succeed in an action of ejectment against 
the defendant, because of an irregularity in 
the writ under which the farm was sold in 
execution, and because there was no prior 
attachment of the movable property of the 
defendant nor any return ot nulla bona. — 
Zeiler v. Rosseau (Kot. Tral. 35). 

3. Illegal condition in a sale. —Trans- 
fer duty. — Plaintiff bought a farm at auction 
from the Government upon condition that he 
was not to pay transfer duty. He subsequently 
paid the purchase-price. In an action to com- 
pel transfer of the farm from the Government, 
Held, upon exception to the summons, that 
the condition under which the farm was sold 
was tainted with illegality, and the exception 
was well taken. — Page v. Hudson (Kot. Tral. 
239). 

4. In execution. Vide Antenuptial Con- 
tract (3) and Execution. 

5. At public auction ; transfer of ownership. 
Vide Public Auction (I) 

6. Knowledge of vendee that thing 
is already sold.— Where S sold land to C, 
and subsequently sold and transferred the 
same land to M and K, the latter knowing of 
the sale to C, Held, that C was entitled to a 
cancellation of the transfer in favour of M and 
K.— Cohen v. Shires, MeHattie and King (1 
S.A.R. 41). 

7. In an action for specific performance of a 
contract of sale it is not necessary to claim 
damages. Vide Specific Performance (1). 
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8. Notice, at time of sale of land, of par- 
chaser, of the existence of servitude over the 
land. Vide Servitude (5). 

9. Sale of stolen property in market 
overt and at an auction.— A bond fide 

purchaser of stolen property at a public market 
is entitled to retain such property against the 
true owner, until the latter repays him the 
purchase-price, van der Merwe v. Webb 
(3 E.D.C. Rep. 97) dissented from. A bond 
fide purchaser at a public auction does not 
stand on the same footing as a purchaser at a 
public market. The purchaser at an auction 
of stolen property is, therefore, obliged to 
restore sucn property to the true owner with- 
out any right of retention for repayment of 
the purchase-price. — Retiefv. Hamerdach (1 
S.A.R. 171). 

10. Agent authorised to sell, selling to 
purchasers prohibited by law from buying, is 
not entitled to his commission. Vide Commis- 
sion (1). 

11. It is not sufficient in a summons to 
allege the sale of the rights sued on ; but 
cession thereof must also be alleged. Vide 
Procedure (12). 

12. Sale of share certificates.— En- 
dorsement in blank. — Payment by 

cheque. — The seller for cash of sliare certifi- 
cates, endorsed in blank and delivered, retains 
his right of recovery theron. Where a contract 
of purchase and sale is entered into for cash, 
the nature of the agreement is not altered to a 
sale on credit by the seller accepting a cheque ; 
the payment by cheque must be considered as 
payment in cash. — Warre Smith do Ranee v. 
Samuel Phillips ; B. Lazarus v. Levy and the 
Glencaim G. M. Co., Ltd. (H. 50). 

13. Sale by weight. — Packing. — Bj 

an agreement to deliver goods by weight is 
understood net and not gross weight, so that 
packing (such as casks) is not included therein 
unless local custom is to the contrary or a dif- 
ferent agreement is entered into. — Economic 
Fire Lighting Co. v. R. Holmes (H. 212). 

u. Prioe payable in instalments.— 
Nature of payment.— A farm was sold for 
a price which was to be paid in instalments— 
two payments in cash and a third instalment 
Consisting of shares in a company to be floated 
to develop the property or £3000 in cash. The 
seller was ottered shares in another company 
floated to develop this particular farm along 
with other farms. This offer he refused, and 
sued for the third instalment in cash with 
interest and costs. Held, that the seller was 
entitled to payment of the third instalment in 
cash as the shares offered were not the shares 
contemplated by the contract, not being shares 
in a company floated to develop this particular 
property.— Roomie v. Brown (3 S. A.R. 6). 


15. By auctioneer ; misrepresentation. Vide 
Auctioneer (1). 

16. Of land— Voetstoots.— Written 
contract.— Variation of sale.— Estop- 
pel. — Laesio enormia. — Wherein an action 
for performance of a contract for the sale of 
land, which stated that the land was 1500 
morgen in extent more or less, and contained 
a voetstoots clause, such extent proving sub- 
sequently to be only 567 morgen, and the 
defendant refusing to complete payment of 
the price on the ground of fraud and laesio 
enormis, it was proved that the plaintiff had 
said, " I am not selling 5 or 500 morgen. If it 
is 5 morgen or 2000 morgen it is your land," 
and the defendant had made no objection, 
and immediately thereafter paid a portion of 
the first instalment of the price, the Court 
held that the purchaser was estopped from 
saying that 1500 morgen had not been delivered 
to him, and that a new contract had been 
entered into varying the written contract, and 

ave judgment tor the plaintiffs with costs. — 
'eyer dt Meyer v. Tainton (4 S.A.R. 14). 


Mi 


17. Of documentary evidence. Vide Cham- 
perty (2). 

18. Of immovable property. —Caveat 

emptor. — The purchaser of fixed property, 
over which rights are exercised by neighbour- 
ing owners in an open and patent manner, is 
bound, under the rulecaveat emptor, to ascertain 
for himself the real position of affairs before 
he buys. — H. G. van aerHoven and the Bantjes 
ReefG. M. Co., Ltd., v. J. G. Pansegrow (1 
O.K. 247). 

19. Contract. —Interest.— Non-pay- 
ment of— No ground for cancellation. 

— In a contract of purchase and sale, the 
refusal of the vendor to pay interest on the 
second or further instalments of the purchase- 
price does not, even where such interest has 
been specially stipulated for in the contract, 
give the vendor the right to treat the contract 
as cancelled. — Rand Central Ore Reduction 
Co. v. Aurora West G. M. Co. (1 O.K. 54). 

20. Of shares by agent.— C of Kim- 
berley in February, 1897, sent certain 785 
shares in X Co. to £ in London, with instruc- 
tion to sell these at 30s. or more per share, 
and to effect this purpose more conveniently 
these shares were registered in the name of E. 
It appeared that from October, 1896, certain 
rights were attached to these shares, viz. , the 
right to receive shares in the Q Co. , and that 
C had received and sold these rights. Shares 
in X Co. were sold cum rights on the London 
Stock Exchange up to 13th May, 1897. E 
bond fide sold the shares of C cum rights on 
10th May, and when C informed him that the 
rights had already been sold, E, in order to 
fulfil his obligation as against the buyer, had 
to buy these rights and deliver them to the 
buyer. C now sued E for the full purchase- 
price of the shares while E tendered this 
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amount less the sum expended by him for the 
purchased rights. Held, that E/s tender was 
good on the ground that £ could come to no 
other conclusion than that the shares had to 
be sold as they were on the London market. — 
Carty v. Johannesburg Board of Executors and 
Trust Co., Ltd. (6 O.K.). 

21. Verbal— Sec. 17 of Law No. 20 
of 1895. — Where the plaintiff had verbally 
bought certain two erven from the defendant, 
had paid the purchase-price and obtained a 
receipt from the defendant, and now sued the 
defendant for transfer and damages, or in the 
alternative for repayment of the purchase- 
price and damages, Aeld, that sec. 17 of Law 
No. 20 of 1805 aid not apply to this case, and 
that the plaintiff was entitled to demand from 
the defendant, failing transfer of the erven, 
repayment of the purchase-price and damages. 
Semble, a defence based on sec. 17 of Law No. 
20 of 1895 must be specially pleaded. — A, J. 
Coetzee v. P MacDonald(6 O.K.). 

22. Hire and purchase system. Vide HlRE- 
Purchase. 

23. Of farm which did not exist. 
— Where the plaintiff bought a farm from the 
defendant and received transfer of same, and 
it appeared afterwards that the said farm on 
survey had been included in the adjoining 
farms, and therefore in reality did not exist, 
it was decided that the plaintiff was entitled 
to repayment of the purchase-price with 
interest at 10 per cent., as also all costs of 
transfer, inspection, &c, disbursed by him. 
It was further ordered that the said farm 
should be retransferred to defendant without 
payment of transfer dues. — van der Wcsthuizen 
v. James (5 O.K.). 

24. Broker's note. — Merchant- 
able. — G sold a certain quantity of 
Waterloo Hour to S through a Tbroker. On 
delivery S refused to accept the flour. It was 
decided that the parties were bound by the 
terms of the broker's note, and that in the 
absence of any special contract 8 was not 
entitled to act as he did, unless he produced 
proof that the flour was not merchantable. — 
ufeorge & Co v. Shepherd (5 O.K., March). 

25. Real right.— Transfer.— Delivery. 
— Mobilia sequelam non habent. — 

Ownership cannot be transferred by mere 
delivery without the intention to make the 
person to whom the thing is delivered the 
owner thereof. The rule Mobilia sequelam n-on 
habent only means that movables are trans- 
ferred to the purchaser free from any tacit 
hypothec, and does not encroach on the rule 
A emo plus juris transferre potest quam ipse 
habet. L sold certain cattle in the O. F. S. to 
M. L and M were to travel together to 
Johannesburg, and delivery was to be made 
there against payment. L paid the carriage, 
but allowed himself to be induced to consign 
the cattle to M, Johannesburg. M arrived at 


Johannesburg before L, took possession of the 
cattle, and sold them to K. Held, that the 
fact that the cattle were consigned to M was 
not in itself proof that M owned the cattle or 
had authority to sell them, but only gave hini 
the right to take delivery, and that L had 
never renounced his ownership in the cattle, 
and was entitled to demand the cattle back 
from R. — P. C. le Roux v. Mitchell <fc Bodkin 
(5 O.R., June). 

26. Damages in ; option ; market price. 
Vide Damages (43). 

27. By holder of title deed not being the 
owner. Vide Transfer (11), 

28. Consideration. -Refusal to buy- 
shares. — Vendors' rights. — When a 
.buyer of a refusal of shares in a company to 
be floated to develop certain claims had sub- 
sequently bought up all the vendors' interests, 
and become the owner of the claims upon 
which the company was to be floated, the 
Court held that lie cannot recover the price he 
paid for the refusal on the ground that the 
company was not floated. He had considera- 
tion for his money. — Gray v. Natorp and 
Tamsen {SS.A.R. 53). 

29. Purchase and sale. — Responsi- 
bility of market-master.— The appellant 
bought a pigfrom respondenton Pretoria market 
for the sum of £2, 12s. 6d. When he received the 

Eig it proved to be suffering from measles, and 
e therefore sent it back to the market-master 
and refused to pay. The respondent stated 
that he had nothing to do with the question 
whether the pig was suffering from measles or 
not. He had received the pig from the seller, 
a native, to sell on his account, and had carried 
out these instructions. The Court found that 
the pig was sick at the time of the sale, and 
was injurious to health (unfit for food). 'After 
this had been brought to the notice of the 
market-master, and after he had received the 
pig back, he paid the seller out instead of 
making him take the pig back. Held, that in 
view of sees. 20 and 22 of Law No. 5 of 1883 
the market-master had acted wrongly, and 
the appeal must be allowed with costs. — 0. 
Liebenguth v. Market-master, Pretoria (2 O.R. 
28). 

30. Of non-existing 1 claims. — Bona 
fides. — Error. — Damages. — Mis- 
representation. — Defendant gave plaintiffs 
the option to purchase 286 claims at £100 per 
claim, on Government ground bordering on 
Palmietfontein, for which option plaintiff paid 
£100, and it transpired afterwards that there 
was no Government ground adjoining Pal- 
mietfontein, and defendant was thereupon 
unable to transfer the claims on the option 
being taken up. Held, in an action for 
damages, that as the defendant was bond fide 
under the impression that there was Govern- 
ment ground bordering on Palmietfontein, and 
as there was no negligence on his part, the 
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plaintiffs were not entitled to damages, but 
only to refund of £100 paid by them. — Lediker 
db Sacke v. Jordaan (5 O. R. ). 

31. Of stolen property. — Market 

overt. — Where in an appeal from the deci- 
sion of a magistrate that stolen or lost cattle 
sold upon the public market could not be 
reclaimed by the owner except upon payment 
of the purchase-price, it appeared that no 
proof had been given that the sale had been 
by public auction on the public market, the 
Court held that the sale could not be con- 
sidered a bond fide sale in market overt, and 
directed the oxen to be returned to the owner 
without payment of the price. — Jantje v. 
Pretorius (3 S. A.R. 65). 

32. Bight to stop goods in transitu. 
—Where "transitu" terminates.— 
Interdict. — Where in an application for con- 
firmation of a rule nisi restraining Mi's. S 
from dealing with goods which had been con- 
signed to Mrs. S, Pretoria, and were delivered 
and paid for, but subsequently removed to the 
Government entrepot as the consignee did not 
wish to pay the customs dues immediately, 
the applicant relied upon his right of stoppage 
in transitu, the Court held that the transitu 
had terminated, and that the sellers had lost 
their right of stoppage in transitu. The rule 
nisi was consequently set aside. — Monhaupt, 
Lehman ds Co. v. Strange & Faure (3 S.A.R. 
210). 

33. Of shares. Vide Shares. 

34. Specific performance. Vide also Spe- 
cific Performance. 

35. Purchase and sale.— Risk.— Plain- 
tiffs sold to defendant certain mules to be sent 
from America to Durban, Natal. On the 
voyage some mules were damaged, and one of 
them died. Held, that in the absence of any 
special agreement the risk lay on the pur- 
chaser according to the rule, Periculum rei 
venditae sed nondum traditac est emptoris. — 
Arkell & Douglas v. Nourse (4 O.R. 591). 


SCRIP. 

« 

1. Endorsement q.q.— A promise to buy 
and pay for shares on receipt of scrip means 
on receipt of scrij) in good order. The de- 
livery of share scrip endorsed by the plaintiff 
q.q. held not to be a fulfilment of an agree- 
ment to deliver such share scrip. — Cohen v. 
Wane Smith (2 S. A.R. 223). 

2. Vide Shares. 


SEDITIOUS LIBEL. 

l. Jurisdiction of landdrost under 
Criminal Procedure Act of 1864.— A 

court of landdrost has jurisdiction under the 
Criminal Procedure Act of 1864 to try and 
punish a case of seditious libel, per de Wet, 
C.J. A court of landdrost has no such juris- 
diction, per Kotze, J. — Celliers v. The Q\ 
(Kot. Tral. 237). 


tueen 


SEDUCTION. 

l. Breach of promise of marriage.— 
Damages.— Seduction.— In an action for 
damages for breach of promise of marriage, 
where it appeared that the defendant had 
seduced the plaintiff under promise of mar- 
riage, the Court awarded the plaintiff £5000 
damages. — Hannah Hart v. Myer Yates (3 
O.R. 201). 


SEPARATION A MENSA ET 

THORO. 

1. Costs incurred by wife.— The hus- 
band ordered to deposit with the registrar of 
the Court a certain sum to provide for the law 
costs of his wife in an action for separation 
a mensa et thoro against him, notwithstanding 
that they had been married by antenuptial 
contract and that the wife possessed immov- 
able property, which, however, she could not 
alienate or encumber without her husband's 
consent, and from which she was receiving no 
revenue. — W. J. M. Henning v. W. D. A. 
Henning (H. 48). 

2. Deed of separation.— Bona fides. 
— Confirmation by court.— A notarial 

deed of separation a mensa et thoro can only 
be confirmed by the court after the judge 
before whom the persons must appear in per- 
son has satisfied himself of the bona fides of 
the same. — Ex parte Guiney (2 O.R. 30). 


SEQUESTRATION. 

Vide Insolvency. 
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SERVANT. 
Vide Master and Servant. 


SERVICE. 

1. Of an interdict, restraining the alienation 
of a certain farm, on the Registrar of Deeds 
operates merely as a personal order, and not 
as an arrest on the farm. Vide Interdict 
(17). 

2. Where service of rule nisi could not be 
effected owing to malicious intent of respond- 
ent, the Court confirmed it. — Ex parte Cr. H, 
Horn (1 O.K. 169). 

3. Vide Procedure. 


SERVITUDE. 

1. Law No. 5 of 1870, sec. 8.— Publi- 
cation of a diagram of a water-course. 

^The provisions of Law No. 5 of 1870, sec. 8, 
must be strictly observed. Where, therefore, 
a diagram had been published by Government 
Notice in the Gazette without any endorsement 
by the Surveyor-General on such diagram, 
Held, that the notice of publication must be 
set aside. Law No. 5 of 1870, sec. 8, merely 
refers to diagrams of corporeal things which 
can be surveyed, and not also to incorporeal 
things, quae tangi non possunt. Where, there- 
fore, a diagram had been framed by defendant 
of a water-course running through the land of 
the plaintiff. Held, . that such diagram could 
not be. published for issue and signature by 
the Administrator, and must be set aside. 
No deviation or extension can be made in a 
water-course or aqueduct within the limits of 
the servient tenement, but the course originally 
selected and fixed upon must be adhered to, 
unless the owner of the servient tenement 
consents to the deviation or extension. — 
Municipality of Potchefstroom v. Cameron 
(Kot. Tral. 208). 

2. As against a third party who is 
purchaser for value. — The mere reference 
in a transfer of land to a deed of sale, granting 
the right of grazing, &c, over adjoining land, 
is not sufficient to create a servitude as against 
a third party who is a purchaser for value. — 
Botha, Smit and Others v. Kin-near (Kot. Tral. 
215). 


3. Claimed by bona fide occupier of 
land over adjoining land.— Where the 
plaintiffs, in actual bond fide occupation of land 
under a deed of purchase, of which, however, 
they had not yet received transfer, purchased 
from the defendant, who was the registered 
owner of the adjoining land, certain rights of 
servitude over such land, and were placed by 
him in possession of these rights, Held, that 
they could maintain an action to compel the 
defendant to pass transfer to them of the ser- 
vitudes. — Jansen and Horn v. Yzel (1 S.A.R. 
6). 

4. Outspans in the nature of servitude over 
private farms. Vide Outspan (2). 

5. Knowledge of servitude at the 
time of the purchase of the land.— 
£ purchased a certain piece of land from F, 
with knowledge of the existence of a servi- 
tude of a free watering for cattle thereon, 
in favour of the adjoining farm Doornpoort. 
Held, that D, the owner of Doornpoort, was 
entitled to succeed in an action against £ 
for the registration of the servitude on the 
title deed of the said piece of land.— He Villiers 
v. Erasmus (1 S.A.R. 138). 

6. Right to the free flowing of water. 
— W purchased the northern portion of the 
farm Elandsfontein, the southern portion of 
which belonged in ownership to R In the 
transfer deed of W it is stated that "the 
day water of the said farm shall at night 
be allowed to flow freely, and likewise the 
two lower fountains by the Vaalbush." Held, 
by the full Court, that a right of servitude 
to the water in favour of the southern por- 
tion over the northern portion of the farm 
Elandsfontein had been constituted. Held (per 
Burgers and Brand, J.J.), that W was merely 
bound to allow the water to flow freely, and 
that P was not entitled to go on the land of W 
and cut ditches thereon with the view of pro- 
moting the flow of the water of the fountains. 
Held {per Kotze, C.J. ), that inasmuch as P has 
the right to the use of the water, and likewise 
the right to whatever is necessary to enable 
him to make a proper use of the water, he may 
enter on the land of W in order to promote the 
flow of the water from the fountains. P is 
therefore entitled to cut trenches on the land 
of W to enable the water from the fountains 
to flow freely to the stream, provided he exer- 
cise this right in a reasonable manner {civiliter 
modo). — Wolvaardt v. Pienaar (1 S.A.R. 162). 

7. Leave and licence. -Presump- 
tion. — Where the predecessor of the defend- 
ant, at the request of the plaintiff, allowed a 
road to be used over his farm and leading to 
the plaintiff's mill, Held, upon the evidence, 
that the defendant was at liberty to close up 
this road, the use of another roaa being open 
to the plaintiff for his mill. A servitude should 
not be lightly presumed. — Krige v. Wilson (2 
S.A.R. 53). 
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8. Registration of.— Praedium ser- 
viens.— Right to water.— Proclama- 
tion of farm.— Sec. 1 of Law No. 3 of 
1886. — Registration of a servitude under sec. 
1 of Law No. 3 of 1886 means registration 
against the title deeds of the praedium servicns, 
and not of the praedium dominans. Sec. 17 
of Law No. 10 of 1887, as amended by sec. 
6 of Law No. 9 of 1888, does not confer on 
an owner any right to water which did not 
belong to him before the proclamation of the 
farm. — Edwards v. Battery Beef G. M. Co. (3 
S.A.R. 68). 

9. Registration.— Law No. 3 of 1886. 

— Where a rule nisi had been granted calling 
upon B to show cause why he should not be 
restrained from giving transfer of half of a 
certain farm pending an action for registration 
of a servitude upon such farm, which servitude 
was mentioned in the deed of sale and in the 
transfer, but was not otherwise registered, the 
Court set the rule aside and held that under 
Law No. 3 of 1886 the servitude was no longer 
in force. — Steyn and Others v. Bezuidenhout 
(3 S.A.R. 47). 

10. Real servitude. — - How consti- 
tuted. — Acquired by "dominus 

utilis." — Where in a suit for declaration of 
rights to declare plaintiff P entitled to a servi- 
tude of water ana to damages, it was proved 
that P, the owner of a farm, bartered one por- 
tion to J with water-right and sold the other 
portion to S, stipulating for J's water-right, 
and J after being in occupation for eleven 
years without having received transfer retrans- 
ferred his portion of the farm to P, and S 
meantime had received transfer and in turn 
transferred to O, stipulating also for J's water- 
right, and O claiming that the water-right was 
personal to J, interfered with P's use of Ihe 
water, the Court held that a real servitude 
had been constituted and that the dominus 
jure praetorio can acquire a servitude as well 
as the dominus jure civili. — Otto v. Pretorius 
(4 S.A.R. 42). 

11. Registration against title of 
praedium serviens.— In 1873 P sold to T 

a portion of the farm Mooifontein with free 
grazing over the portion retained by him. T 
sold tljp land bought by him to F, whose wife 
subsequently bought it from her husband's 
estate. The deeds of transfer to T, F and 
Mrs. F, all mentioned the free grazing, but 
there was no registration or mention of it on 
the transfer deed of P. Mrs. F claimed the 
right of free grazing on the land belonging to 
P as a servitude, and sued for a declaration of 
rights. P denied the existence of any servi- 
tude, and claimed that the registration of the 
alleged . servitude on the plaintiffs transfer 
deed should be cancelled. Held, that the right 
of free grazing granted by P to T was not a 
real servitude, but only a personal grant, and 
ordered the registration of the alleged servitude 
on plaintiff's transfer deed to be cancelled. 


Further, that registration of a servitude on 
the transfer deed of the owner of the praedium 
dominans is not sufficient, but that it should 
also be effected on the transfer deed of the 

faedium serviens. — Ferguson v. Pretorius (4 
A.R. 246). 

12. Notice of ; Law No. 3 of 1886, sec. 2. 
Vide Lease (36). 

13. Notice. — Registration. — Law 
No, 3 of 1886. — Damages. — Direct 
damages. — Knowledge on the part of a 
person, even although a purchaser for value, 
of the existence of a servitude over the pro- 
perty acquired by him binds him. de Viitiers 
v Erasmus, (Kotze's Rep., 1881-84, p. 159) 
followed. Law No. 3 of 1886, on the regis- 
tration of servitudes, does not alter this doc- 
trine. Where, therefore, a servitude had been 
in existence and was exercised before the 
coming into force of Law No. 3 of 1886, but 
was not registered within two years after the 
taking effect of that law, and where the defend- 
ants were aware of the existence of this servi- 
tude over their property, the Court held that 
the plaintiff was entitled to cause the servitude 
to be registered against the title deeds of the 
defendants. A more or less natural and direct 
relationship must exist between the default or 
the commission of a wrongful act and the 
damage which is alleged to have been suffered 
in consequence. Cf. Naumann v. Johnson (2 
Off. Rep. 188). Where, therefore, the plain- 
tiff had been obstructed in the exercise of 
a servitude for the use of water, to which he 
was entitled, and neglected for two or three 
years to take legal action, the Court held 
that no damage could be awarded him in 
respect to the second and third years. Under 
a general claim for damages in the summons, 
substantial damages can be awarded where 
the nature of the case justifies it. Witwaters- 
randG. M. Co. v. Young (10 C.L J. 76) fol- 
lowed. — J. D. Wjettbach v. Diedriksen and 
Bruwer (3 O.R. 80). 

14. Right-of-way. — Obstruction. — 

The plaintiff was the registered owner of 
a certain portion (24 ft. broad) of erf No. 660, 
Pretoria, which portion was, according to 
plaintiff's deed of transfer, subject to a right- 
of-way granted to the owners of the other 
portions of the erf. This right-of-way was 
not more fully described in plaintiffs deed of 
transfer. The defendant was the registered 
owner of another portion of the erf, which, 
according to his deed of transfer, had right-of- 
way over the adjoining (plaintiff's) portion, 
running from the public street over a breadth 
of 24 ft. to the southern boundary of the 
erf, such right being exercised jointly with 
the owners of the other portions of the erf. 
Held, under the circumstances, that the plain- 
tiff was not entitled to erect a gate on his 
portion, nor to obstruct the defendant's right- 
of-way overjthe iwhole surface area.— V. M. 
Mante v. J. P. Jenkins (4 O.R. 540). 
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SETTLEMENT. 

l. Endangering the rights of a third 
party. — An agreement professing to be a 
settlement as to the beacons of adjoining farms, 
but containing, de facto , a transfer of land, 
set aside as endangering the rights of a third 
party. What is a settlement ? Answered by 
Jorissen, J. : A settlement in a legal sense can 
mean nothing else than a compromise by 
which parties, in order to decide a dispute, 
give up some right on both sides, or it must be 
understood in the sense attached to it in the 
old Inspectors' Instructions. — Meintjes v. 
Harmsen, Francken and Schoeman (2 S.A.R. 
143). 


SHARES. 

1. Measure of damages for wrongful deten- 
tion of shares. Vide Damages (19). 

2. Provisional sale of reserve shares by 
directors. Vide Company (3). 

3. Sale of share certificates. — En- 
dorsement in blank. — Payment by 
cheque.— The seller for cash of share certi- 
ficates, endorsed in blank and delivered, retains 
his right of recovery thereon. Where a con- 
tract of purchase and sale is entered into for 
cash, the nature of the agreement is not altered 
to a sale on credit by the seller accepting a 
cheque ; the payment by cheque must be con- 
sidered as payment in cash. — Warre Smith <fc 
Ranee v. Samuel Phillips ; B. Lazarus v. Levy 
and the Glencaim G. m. Co., Ltd. (H. 50). 

4. Pledged to the bank and returned 
to insolvent. — Bank declared responsible for 
the full value of shares accepted in pledge by it 
in good faith in London from an insolvent of this 
Couit, but returned to him after the bank had 
learned of his insolvency, and notwithstanding 
a request by the trustees to be placed in pos- 
session of the shares against payment of the 
amount advanced thereon by the oank. — Trus- 
tees of Insolvent Estate of Mears v. Bank of 
Africa (H. 234). 

5. Promise to deliver shares.— A pro- 
mise to deliver a certain number of shares in a 
company immediately on flotation binds the 
promissor to deliver clear and unconditional 
shares, and he cannot after flotation rid him- 
self of his liability by offering shares which 
are not negotiable until after the expiration 
of a certain period. — G. A. Roth v. Baron E. 
Oppenheim (H. 175). 

6. Underwriter of shares.— Liability. 
—Misrepresentation.— An underwriter of 
shares in a company before flotation, who signed 
under the impression derived from third parties 


that the whole guarantee would not be called 
up, cannot be allowed to refuse to take up the 
full amount he had undertaken to pay, unless 
he could prove that false representations had 
been made to him. The omission to state in 
the prospectus that the capital had been under- 
written is not such a misrepresentation. A 
statement by a clerk employed in another 
part of the business of a provisional director 
is not such a misrepresentation. — Macrae and 
Nicolay v. Mathysen (3 S.A.R. 72). 

7. Pledge of shares ; transfer by lender. Vide 
Pledge (7). 

8. Forged shares.— Rule 18 of Stock 
Exchange. — Where a broker sold shares for, 
and paid over the market price to the account 
of, his principal, and it was afterwards proved 
that the shares were forgeries, the broker was 
held entitled to judgment against his principal 
under Rule 18 of the Stock Exchange. — 
Sonnenfeld v. Pearson (3 S.A.R. 92). 

9. Delivery of shares bought on call. 
—Reconstruction of company . —Where, 

in a suit for delivery of shares bought on call, 
it became impossible to deliver owing to recon- 
struction of the company, the Court held that 
in the absence of proof that the defendant was 
the holder of shares at the date of reconstruc- 
tion, plaintiff could not compel him to deliver 
such shares. — Nicolay v. Bamato Bros. (1st 
July, 1889). 

10. Certificate. — Endorsement. — 
Where in a sale of share certificates the name 
of the original holder had been erased, and 
another name substituted without the altera- 
tion being initialled, but the name substituted 
appeared endorsed upon the certificate, and 
the purchaser had refused the scrip on the 
ground that the endorsement was bad, it was 
proved that the certificate had been subse- 
quently sold and transferred to third parties, 
and had not been refused registration by the 
company, the Court held that the objection of 
the defendant that the certificate was not in 
order was untenable, and that the certificate 
ought to have been accepted by him. — McBride 
ds Thompson v. Vause (3 S.A.K. 167). 

11. Lapsed shares.— Votes in respect 
of.— Interdict. —Prima facie case.— 

Upon an application by a shareholder to have 
a rule nisi confirmed, pending action, restrain- 
ing a company from carrying out a decision 
come to at a meeting called to alter the con- 
stitution of the company, on the ground that a 
sufficient number of shares, in terms of the 
trust deed, was not represented at the meet- 
ing, the company, contended that the chairman 
voted in respect of lapsed shares which had 
become the property of the company. Held, 
that, prima facie, the chairman was not 
entitled to vote in virtue of lapsed shares, and 
that the rule nisi be confirmed pending action. 
— Deane v. Vict07-ia Regina S. and C. Co. (3 
S.AR. 225). 
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12. Underwriter of ; has no defence on the 
ground that he signed the articles of associa- 
tion pro formA to assist the registration of the 
company. Vide Underwriter (2). 

13. Pledge of— Pactum devendendo. 
— Order of court. — Where, in an applica- 
tion for provisional sentence upon a promissory 
note for the due discharge of which certain 
shares had been pledged, an order of the Court 
was asked for the sale of the shares, the Court 
held that the plaintiff was entitled to the 
order, but did not decide the question whether 
the plaintiff could have sold without coming 
to the Court. — Ferris v. Dow's Executors (4 
S.A.R. 36). 

14. In company to be floated.— In- 
terpretation. — The defendant, a share- 
holder in the S. A. L. and E. Co. , gave the 
following document to a certain L : " Here- 
with I cede and transfer to Mr. Ryno J. Louw 
or order certain 5000 shares in various com- 
panies to be floated by the S. A. L. and E. 
Uo. on the property belonging to the said 
company." li ceded this document to the 
plaintiff. The S. A. L. and E. Co. floated 
only one company, viz., the P. W. G. M. Co., 
and then maae over all its assets to the T. Co. 
for £33,333 and 450,000 shares in the said T. 
Co. The defendant tendered 8000 shares in 
the P. W. G. M. Co., which, however, did not 
satisfy the plaintiff. Held, that the plaintiff 
was not entitled to claim any shares in the 
T. Co. — Keet v. van der Merwe (4 S.A.R. 20). 

15. Pledge of ; bond fide pledge ; preference. 
Vide Pledge (9). 

16. Ceded as security.— Where, in an 
application for an order enjoining respondent 
to retransf er certain shares in the books of the 
M. and B. Co. from the name of a clerk to 
that of the applicant, it appeared that the 
shares had been given to the manager of tin 
company as security for the payment of certain 

Sromissory notes, and being endorsed in blank, 
! (the manager) had registered them in the 
books of the company in the name of a clerk, 
the Court refused the application.— C. A. dt 
J. D. Celliers v. Cosman, N.O. (4 S. A.R. 90). 

17. Rei vindicatio against third 

party. — Rei vindicatio of snares against a 
third party, who had obtained them bond fide. 
— A. Bees v. Jackson and Blyth (1 O.R. 285). 

18. Endorsement in blank by agent. Vide 
Estoppel (14), (15). 

19. Share certificates. — Endorse- 
ment.— Issue. — An applicant who applies 
for shares in a company on its formation is 
bound to be satisfied with share certificates 
which are not in the first instance registered 
in his name, but bear the endorsement of 
former^owners. — Liquidators of the Oliphants- 
vlei G. M. Co. v. IJ. B. Marshall (2 0,R. 48). 


20. Endorsement q.q.— A promise to 
buy and pay for shares on receipt of scrip 
means on receipt of scrip in good order. The 
delivery of share scrip endorsed by the plain- 
tiff q.q. held not to be a fulfilment of an 
agreement to deliver such share scrip. — Cohen 
v. Warre Smith (2 S.A.R. 223). 


SHERIFF. 

1. Where the applicant had obtained a judg- 
ment with costs against the respondent, the 
Court directed the Sheriff, who had certain 
funds in hand belonging to the respondent, to 

a out to the applicant the amount of his 
£ment with costs. — Archer v. van Rensburq 
(Kot. Tral. 170). 

2. Deputy-sheriff not making his re- 
turn in time. — Where in a provisional case 
a deputy-sheriff has not made his return in 
time, the proper course is for the Sheriff to 
inform the Court thereof. — Ex parte de Pass 
and Hamilton (Kot. Tral. 191). 

3. The Sheriff is bound to receive into cus- 
tody a debtor surrendered to him by the 
sureties in terms of a bail-bond. — Ex parte 
Preller and de Villiers and Taylor (Kot. Tral. 

222). 

4. Erroneous attachment. —A mes- 
senger is not liable for damages caused by the 
erroneous attachment of the property of a 
third party where he bond fide believed the 
property to belong to the debtor, and, further, 
where he acted in a reasonable manner in 
making the attachment. —M. A. Brits v. P. P. 
Boos and C. F. Coetzee (H. 113). 

5. Sheriff's duties and liabilities. — Vide 
Execution (13). 


SPECIFIC PERFORMANCE. 

1. Summons for specific perform- 
ance need not contain an alternative 
request for damages.— A plaintiff in ask- 
ing for specific performance of a contract of 
sale is not bound to include in his summons 
an alternative request for damages, although 
it may be advisable to do so. A purchaser is 
entitled to a claim for specific performance of 
a contract of sale, and cannot be compelled to 
be content with compensation in damages. — 
Cohen v. Shires, Mcaattie and King (1 S.A.R. 
41). 


383 


SPECIFIC PERFORMANCE— SQUARE 


384 


2. Law No. 7 of 1883, sec. 14.— Mine- 
rals. — The plaintiffs sued for specific per- 
formance of a verbal contract by which the 
first defendant bound himself to give the 
plaintiffs the exclusive right of prospecting 
for silver for six months on a certain farm, 
with the right, if they found metal in payable 
quantities, to take out a lease of the mining 
rights on the said farm, which lease was to be 
executed according to law. Held, that the 
contract was not a cession or a lease, but 
merely gave the option of taking a lease at a 
future time, and therefore did not require to 
be notarially drawn and registered, and that 
the plaintiffs were entitled to specific perform- 
ance thereof by the first defendant. —Taylor 
and Claridge v. van Jaarsveld and Nellmapius 
(2S.A.R. 137). 

3. Breach of contract.— Specific per- 
formance decreed. — Wrongful dis- 
missal. — Plaintiff agreed with defendant, 
the managing director of the B Co., to 
accept the position of manager of the company 
for twelve months at a fixed salary, and the 
option for twelve months to take up 200U 
shares in the company at par — i.e. at £1 per 
share. Before the termination of the contract 
the plaintiff was wrongfully dismissed from 
the service of the company, and then claimed 
delivery by defendant of the 2000 shares against 
paymen t of £2000 in terms of his contract. De- 
fendant refused to comply with this demand, 
contending that defendant s option lapsed with 
his dismissal. The Court decreed specific per- 
formance. In an action against defendant for 
specific performance of a contract, or, if that 
was impossible, for damages, Held, seeing 
that defendant, on whom the onus probanda 
lay, had not proved that shares of the B Co. 
were to be obtained on exchange on the date 
of the breach of contract, and seeing also that 
defendant ought not to be placed in a position 
to be able to derive advantage from the breach 
of contract by any increase in the value of the 
shares, of the probability of which he, as the 
head of the company, was in a better position 
to be able to judge than plaintiff, the plaintiff 
was entitled to specific performance of the 
contract. — Thompson v. Pulling tr (1 O.K. 
298). 

4. Damages. — Clause of " further 
and other relief."— J instituted action for 
transfer of a stand without adding the alter- 
native claim for damages. The lower court 
held that he was entitled to transfer, but as 
this was impossible it granted absolution from^ 
the instance. The Court in appeal held that* 1 
plaintiff was entitled to damages by virtue of 
the clause in the summons for further and 
other relief. As, however, no damage had 
been proved, the Court referred the matter to 
the lower court to hear the plaintiff thereon. 
--Jacobsohn v. Edwards & Ehrlich (4 O.R. 
359). 

5. Conditions of lease. — Variation 
by lessees.— Sub-lease.— Where in a suit 


for specific performance of a contract it ap- 
peared that a lease containing an option to 
buy had been entered into with two lessees 
without power to sublet without consent of 
the lessor, and one of the lessees varied the 
lease by buying out his partner, and sought to 
exercise the option on oehalf of a syndicate, 
the Court refused to enforce the contract. — 
Spear v. Heppel (3 S. A.R. 117). 


SPOLIATION. 

1. Forcible seizure of spirituous 

liquor. — Where under an illegal order the 
store of the applicants, who were licensed 
dealers in wines and spirits, had been forcibly 
entered and the stock of liquors therein seized 
and removed, Held, that although an action 
might have been brought by them, the appli- 
cants were entitled, on motion, to an order 
directing the immediate restoration of the 
liquor so seized, for spoliatus ante omnia 
restituendus. — White do Tucker v. Rudolph 
(Kot. Tral. 115). 

2. Bona fide possession of buildings. 
— Where R built a cart-house and stable on 
land which C alleged to be his property, and 
C subsequently hired the buildings from R, 
and at the end of the lease refused to give up 
possession, Held, in an action by R to recover 
possession, that the action was well brought, 
for until C established his ownership in the 
land R ante omnia restituendus est. — Vrause v. 
Ryersbach (1 S.A.R. 50). 


SQUARE. 

1. Government. — Open squarea — 
Disposition of. — The Government may use 
vaiious squares for various purposes, so long 
as they do not thereby cause a nuisance to 
third parties or deprive the square of its 
character as such. — C, Hanau and Others v. 
The State (1 O.R. 87). 

2. Public square.— General plan at 
sale of stands.— Representation. — 
Notice.— Dedioatioaapopuluin.— Bhad 

in 1887 laid out in stands and sold his portion of 
the farm Turffontein. The predecessor in title 
of the plaintiffs bought two of these stands. At 
the sale a plan was exhibited to the public 
whereon were shown two open squares besides 
the stands and streets. Plaintiffs' stands were 
on the plan shown as situate on one of these 
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squares. In 1889 B sold his portion of Turf- 
fontein to D, and D sold a portion thereof, 
including one of the said squares, to the de- 
fendants. The deeds of transfer of I) and the 
defendants were free and unencumbered with- 
out any servitude. Defendants now notified 
their intention to have laid out in stands and 
sold the piece of ground known as a square. 
Plaintiffs maintained that by exhibiting the 
plan and by verbal representations on behalf 
of B it had been represented to plaintiffs' 
predecessor in title that the ground in ques- 
tion would remain an open square so long as 
the lease of the stands continued, viz., for 
ninety-nine years, and they asked for declara- 
tion of right. It appeared that plaintiffs' 
lease contained nothing with reference to the 
square, and that defendants were bond fide 
purchasers for value. Held, that under the 
circumstances the onus lay on the plaintiffs to 
prove that the defendants had notice of the 
alleged representation by their predecessor in 
title, or that a dedicatto ad pormlum of the 
square had taken place. In the absence of 
such proof absolution from the instance was 
decreed. — Lissack & Co. v. Sigma Building Co. 
(4 O.K. 291). 


STAATSCOURANT. 

1. The publication in the Staatscourant of 
an interdict restraining the alienation of a 
certain farm is not sufficient notice to persons 
ignorant of such publication. Vide Inter- 
dict (17). 


STAND. 

1. Nature of stand. — Mortgage of 

stand. — Stands on a proclaimed gold-field, 
being leases in longum tempus for ninety-nine 
years, partake of the nature of immovable 
rather than movable property. A mortgage 
of such stands, therefore, in order to be good 
against the debtor's creditors, must be effected, 
like any ordinary mortgage of immovable pro- 
perty, coram lege loci. The mere deposit of 
the title deeds with the intended mortgagee 
is not sufficient.— H. B. Collins, N.O. v. T. 
Hugo and the Standard Bank (10 C.L.J. 344 ; 
H. 176). 

2. Registration of stand.— The owner 
of a stand township is not bound to register 
stands in his register, even though the holders 
of those stands suffer damage thereby. — Main 
JRee/G. M. Co. v. A. S. Ford (H. 168). 


3. Sec. 1 of Law No. 9 of 1807.— 
Boundaries of Johannesburg stand.— 
The Executive Council is, according to sec. 1 
of Law No. 9 of 1897, the proper power to 
revise the boundaries of the town of Johannes- 
burg. The word "stand" occurring in this 
Law has reference not only to proclaimed 
ground. — {!) Het Doornfontein Saniteits Comitc 
and Blood v. The Government and Town Coun- 
cil of Johannesburg ; (2) The Johannesburg 
Waterworks Co. anil the Johannesburg Estates 
Co. v. The Government and the Johannesburg 
Toum Council (5 O.R., 1st March, 25th April). 


STATE. 

1. Safety of State in danger ; necessity. 
Vide Necessity (1). 

2. Administrator bond fide acting in the 
interests of State. Vide Administrator (3). 


STATE-ATTORNEY. 

1. Powers of. — Attachment of 
papers. — The State Attorney, when for the 
purpose of public prosecution he wishes to get 
possession of books and documents in the 
possession of, and being used by, an arbitration 
commission, and being the property of private 
persons, ought to apply to a judge with that 
object, and cannot on nis own motion attach 
the same and thereby hinder the arbitration 
commission in the execution of its duties.— Ex 
parte Abdoolla Hadgee Adam (1 O.R. 165). 

2. Arrest. -Personal.— State Attor- 
ney's powers. — The State cannot cause a 
person, who has by order of court been dis- 
charged from arrest, to be arrested on the 
same affidavits. Judge has no authority to 
prevent the State Attorney from taking fur- 
ther steps against a person who has once been 
arrested and discharged by the Court, if his 

fuilt subsequently appears from further afti- 
avits. — The State v. P. Labowiteh and M. Hart 
(1 O.R. 52). 

3. Vide also Attorney- General. 
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STATE PROPERTY. 

1. Exchange or sale of.— A landdrost, 
in the absence of any authority or instruction 
from the Executive to that effect, is not com- 
petent to effect an exchange of State property. 
The question whether the Executive can effect 
an exchange or sale of land, the property of 
the State, with private parties, without the 
consent of the Volksraad, not decided. — Uys 
and Verwey v. Boh, N.O. (2 S.A.R. 31). 


STATUS. 

1. Matrimonial status ; question of juris- 
diction ; consent of parties. Vide JURISDIC- 
TION (5). 


STOCK EXCHANGE. 


1. Rule 18 
shares. Vide Shares (8). 


of Stock Exchange 


forged 


STOLEN PROPERTY. 

1. Brought into the Transvaal ; jurisdiction 
of Court. Vide Theft (1). 

2. A person receiving stolen property six 
months after commission of the theft cannot be 
convicted of theft. Vide Theft (4). 

3. Sale of stolen property in market 
overt and at an auction. — A bond fide 

purchaser of stolen property at a public mar- 
ket is entitled to retain such property against 
the true owner, until the latter repays him 
the purchase-price, van der Menoe v. Webb 
(3 E.D.C. Rep. 97) dissented from. A bond 
fide purchaser at a public auction does not 
stand on the same footing as a purchaser at a 
public market. The purchaser at an auction 
of stolen property is, therefore, obliged to 
restore such property to the true owner with- 
out any right of retention for repayment of 
the purchase-price. — Retief v. Hamerslach (1 
S.A.R. 171). 

4. Crime of receiving stolen property know- 
ing it to be stolen. Vide Receiving Stolen 
Property, 


5. Sale of stolen property.— Market 

overt. — Where, in an appeal from the deci- 
sion of a magistrate that stolen or lost cattle 
sold upon the public market could not be 
reclaimed by the owner except upon payment 
of the purchase-price, it appeared that no proof 
had been given that the sale had been by pub- 
lic auction on the public market, the Court 
held that the sale could not be considered a 
bond fide sale in market overt, and directed 
the oxen to be returned to the owner without 
payment of the price.— -Jantje v. Pretorius 
(3S.A.R. 65). 


STREAM. 

Vide Public Stream. 


SUB-AGENT. 

1. Setting up plea of compensation. 
Agent (7). 


Vide 


SUMMONS. 

Alternative claim, specific performance, 9. 

Amendment of summons, death of defend- 
ant, 4. 

Appearance, date of, error in, 10. 

But of costs, notice of taxation, 11. 

Capacity of plaintiff, 20. 

Company, incorporated, sendee. Vide Com- 
pany (7). 

Compound interest, 5. 

Contents of summons, 8, 9, 15, 18, 19, 23, 
24, 26, 28 

Contract, written or verbal, 14, 23. 
allegation of date of, 28. 

Costs of summons, tender, 16. 

Criminal summons. Vide Indictment. 

Damages, ejectment, 3. 

interdict, malice, 12. 

trespass, substantial damages, 17. 

Date of appearance, error in, 10. 

of sale, summons, 8. 

Death of defendant, amendment of sum- 
mons, 4. 
Demand, allegation of, in summons, 26. 
Description of parties, 6. 
Divorce. Vide Di vorce ( 1 ). 
Ejectment, damages, 3. 
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Exception, joinder of wrong plaintiff*, 25. 

Vide Exception. 

Excursion, allegation of, 27. 

Fraud, allegation in summons. Vide Excep- 
tion (44). 

Interdict, damages, malice, 12. 

Irregularity in summons. Vide Criminal 
Procedure (16). 

Joinder of wrong parties, exception, 25. 

Libel, 15. 

Malice, interdict, damages, 12. 

Misjoinder of plaintiffs, 25. 

Mistake, new summons, 20. 

Omission in summons, 18, 24. 

Parties, description of, 6. 

Prayers, two, in one summons. Vide Proce- 
dure (19). 

Presentment, allegation of, 7. 

Provisional sentence, error in date of appear- 
ance, 10. 

necessary allegations, 

7. 

omission in summons, 

18. 

signature to summons. 

Vide Provisional 
Sentence (19). 

taxed bill of costs, 11. 

Publication of libel, allegation, 15. 
Return day, Rules 8 and 11, written or ver- 
bal contract, 14. 

Sequestration, signature of advocate, 29. 
Service, incorporated company. Vide Com- 
pany (7). 
Specific performance, 9. 
Surety, summons against, 27. 
Tender, costs of summons, 16. 
Trespass, substantial damages, 17. 
Written or verbal contract, 14, 23. 

1. In divorce. Vide Divorce (1). 

•» 

2. Allegation of fraud and collusion in sum- 
mons ; exception to summons. Vide Excep- 
tion (44). 

3. Exception.— Hjeotment. — Dama- 
ges. — A summons containing a prayer for 
ejectment against defendant, and also a prayer 
for compensation in damages at £5 per month 
by reason of unlawful occupation by defendant, 
is not inconsistent. — van Rensburg v. Sivart 
(Kot. Tral. 99). 

4. Amendment of summons upon 
death of defendant.— A summons, taken 
out against a defendant, who died before it 
was served on him, ordered to be amended by 
substituting the executor as defendant. — 
Preller ana de Villiers v. Muller (Kot. Tral. 
100). 

5. Based on account charging com- 
pound interest. — A summons based on an 
account charging compound interest is not on 
that ground bad in law. — Compton v. Williams 
(Kot. Tral. 160). 


6. Description of parties in summons. Vide 
Plea (10). 

7. For provisional sentence on a promissory 
note must allege presentment at the place 
where it is payable. Vide Provisional Sen- 
tence (8). 

8. Not insufficient because it does 
not state the exact date of an alleged 
sale to the plaintiff by the defendant. 

— A 'summons, although loosely drawn, if it 
show a sufficient prima facie case, will not, on 
exception thereto, be held insufficient merely 
because it does not state the exact date of an 
alleged sale to the plaintiff by the first defend- 
ant, and of the sale to the second and third 
defendants. Nor will the summons be insuffi- 
cient because it does not give the name of the 
agent through whom the alleged sale was 
effected, the document annexed to the summons 
containing the name of such agent. — Cohen v. 
Shires, McHattie and King- {I S.A.R. 41). 

9. For specific performance need not include 
an alternative request for damages. Vide 
Specific Performance (1). 

10. For provisional sentence containing an 
error in the date of appearance. Vide Pro- 
visional Sentence (10?. 

11 . For provisional sentence on taxed bill of 
costs not averring notice of taxation. Vide 
Provisional Sentence (11). 

12. Malice must be alleged in summons in 
an action for damages for obtaining an inter- 
dict. Vide Interdict (13). 

13. Irregularity in summons calling on 
accused to appear at the preliminary examina- 
tion. Vide Criminal Procedure (16). 

14. Return day ; Rules 8 and 11 ; summons 
must state whether contract sued on is in 
writing or verbal ; it is not sufficient to allege 
the sale of rights sued on, but cession must 
also be alleged in the summons. Vide Pro- 
cedure (12). 

15. Is it necessary in a summons for libel U 
incorporate the article complained of? The 
summons need not allege that the author of 
the libel circulated it in this State. Vide 
Procedure (14). 

16. Costs of summons whore defendant 
tendered sum claimed on the receipt of the 
summons. Vide Costs (12). 

17. Substantial damages may be awarded in 
case of trespass where the summons makes a 
general claim and sets forth the particular acts 
complained of, without specifying the special 
damage under each act. Vide Damages (25). 

18. Omission in summons. — Where 

provisional judgment was prayed for on 

P2 
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mortgage bond, but the summons had omitted 1 
to ask that the property bonded be declared ' 
executable, the Court refused to declare it 
executable. — J. Sivewright v. J. M. Croeser ! 
(10 C.L.J. 175). 

19. Two prayers in one summons. Vide 
Procedure (19). 

20. New summons. — Suing N.O. — 
Mistake. — Where a plaintiff was said to sue 
N. 0. , and it appeared this was a mistake, the 
Court ordered a new summons to be taken out. 
—Albrecht, N.O.,, v. Malan (3 S.A.R. 57). 

21. Service of ; incorporated company. Vide 
Company (7). 

22. Signature to summons by one attorney 
on behalf of another. Vide Provisional Sen- 
tence (19). 

23. Allegation in; verbal or written contract. 
Vide Procedure (26). 

24. Omission in summons of words 
"witness the Chief Justice."— A sum- 
mon? in which the words " witness the Chief 
Justice" were omitted held invalid. — J arisen 
v. van Niekerk (3 S.A.R. 43). 

25. Wrong parties joined as plain- 
tiffs.— Exception upheld.— Where in a 
suit for ejectment and damages the summons 
declared the N Co. to be the plaintiffs, together 
with eighteen other names, who were declared 
to be only nominal owners and to have no real 
interest in the claims, and an exception was 
taken that wrong parties had been joined as 
plaintiffs, the Court allowed the exception and 
ordered the summons to be amended. — Nigel 
G. M. Co. v. Croft and the Beatrice Syndicate 
(3S.A.R. 87). 

26. No allegation in summons that demand 
had been made ; provisional sentence refused. 
Vide Provisional Sentence (30). 

27. Against surety ; allegation of exenssion. 
Vide Surety (8). 

28. Need not allege the date on which the 
contract was to be executed so long as the 
contract itself is alleged. — Fourie v. Ellis (1 
O.R. 179). 

29. Final sequestration.— Signature 
of advocate. — Registrars. — Summons 

for final sequestration must be signed by an 
advocate. Registrar of circuit court, not being 
also registrar of the High Court, is not com- 

S stent to sign a summons to appear before the 
igh Court. — Biden and Shietx. Graham and 
Clarke (1 O.R. 162). 

30. Criminal summons. Vide Indictment. 

31. Exceptions to summons. Vide Excep- 
tion, 


SUPERANNUATED JUDG- 
MENT. 

1. Privity of interest.— Summons. — 
Application for renewal of super- 
annuated judgment.— Where in an appli- 
cation for renewalof a superannuated judgment 
it appeared that the judgment had originally 
been given in favour of Messrs. S & S, alleged 
to be nominal plaintiffs on behalf of Mrs. C, 
and the summons contained nothing to show 
any privity of interest between Messrs. S & S 
and Mrs. C, the Court held that as there 
was a material difference in the names of the 
plaintiffs, and nothing to show any privity of 
interest, the application must be refused. — 
Collins v. Thompson Bros. (3 S. A.R. 24). 


SURETY. 

1. Surrendering debtor into custody in terms 
of a bail-bond. Vide Sheriff (3). 

2. The mere use of the word "guarantee" 
in a document does not make it a suretyship. 
Vide Provisional Sentence (14). 

3. The mere giving of time by a creditor 
to a principal debtor does not discharge the 
surety. — Rocher v. Grirnbeek (1 S.A.R. 79). 

4. Proceedings against surety not to be taken 
before principal debtor is ex cussed, the surety 
having renounced no privileges. Vide Promis- 
sory Note (12). 

5. Benencium excussionis.— Renun- 
ciation thereof. — The creditor is not always 
obliged first to excuss the principal debtor. 
He is not obliged to proceed with an excussion 
which would be too difficult, e.g. where the 
principal debtor is absent from the State or is 
manifestly unable. Where, therefore, one of 
the members of a firm had died and the other 
had left the country, and no assets existed in 
the State for payment of the debts of the firm, 
the Court held that proceedings could at once 
be taken against the surety. The beneficium 
excussionis must be specially renounced. A 
mere renunciation in general terms is not 
sufficient. — Goldschmiat, NO., v. Kinnear 
(2 S.A.R. 1). 

6. Alteration of agreement by prin- 
cipal. — Discharge of surety. — Evi- 
dence to prove verbal agreement.— 

L and G entered into a bond as sureties for the 
faithful performance by C & Co. of the terms 
of an agreement between the Government and 
C & Co. , as Government auctioneers. At the 
time of entering into the bond it was clearly 
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understood between the sureties and the Gov- 
ernment that all sales by C & Co. should be 
for cash only, though this was not inserted in 
the bond itself. C & Co. afterwards arranged 
with the Government, without the knowledge 
or consent of the sureties, that credit should 
be allowed. C & Co. failed to carry out their 
contract, and they and the sureties were sued 
by the Government, and the surety bond was 
declared executable. The sureties appealed. 
Held, firstly, that evidence could be led to 
prove the verbal agreement between the Gov- 
ernment and the sureties that all sales by C 
& Co. should l»e for cash only ; and, secondly, 
that as the Government and C & Co. had 
subsequently, without the knowledge or con- 
sent of the sureties, materially altered the 
original agreement by their new agreement to 
allow purchasers credit, the sureties were freed 
from all liability.— Larkins and Green v. Bok 9 
N.O. (2S.A.R. 108). 

7. Suretyship, what constitutes.— 
Recommendation. — Where in an action 
for debt incurred on an alleged obligation of 
suretyship by V, it was proved that V had 
introduced B to a merchant (the plaintiff) as a 
man of property and a solvent man, to whom 
plaintiff might safely supply materials for the 
construction of his ( V's) liouse, the Court held 
that this did not constitute a suretyship, and 
granted absolution from the instance. — Bourke 
v. Buxton and de Villiers (3 S. A.R. 39). 

8. Excussion.— Allegation of excur- 
sion in summons. — The summons in an 
action against a surety for transfer of a farm 
alleged that action had been brought against 
the principal, and judgment obtained ordering 
him to give transfer, that the surety was aware 
of such action, that the plaintiff had done all 
he could to obtain transfer from the principal, 
who had been punished for contempt of court, 
but without avail, and that therefore the 
plaintiff was obliged to resort to the surety. 
Held, that this was a sufficient allegation of 
excussion of the principal. — Meyer v. Coetzee 
(4S.A.R. 252). 

9. Insolvent Ordinance, sec. 101.— 
Penalty.— Surety liable for.— The de- 
fendants were held liable for the amount of a 
judgment granted under sec. 101 of the Insol- 
vent Ordinance, against the secretary of the 
Republican and Colonial Loan Agency and 
Trust Co., in an action instituted by certain 
creditors of an insolvent estate in which he 
was trustee, on the ground that the company 
had, by means of advertisements and other- 
wise, notified in the public newspapers that it 
would be surety for the dealings of its secretary 
carried on in his capacity as trustee in the 
said estate. — Strange, N.O., v. Liquidators of 
the Republican ana Colonial Loan Agency ana 
Trust Co. (1 O.R. 360). 

10. Principal debtor not to be found. 

— Excussion. — When it is proved that the 
principal debtor cannot be found, a creditor is 


released from the obligation of first excussing 
the principal debtor before proceeding against 
the surety. — Amod Moussa v. Loterijnian ds 
Co. (1 O.K. 326). 

11. Liability of a Board of Execu- 
tors and Trust Go. for the actions 
of their secretary in the administra- 
tion of an estate as executor.— The 

Transvaal Board of Executors and Trust 
Co. held tacitly to have constituted them- 
selves sureties for the actions of their sec- 
retary in the administration of estates in 
his private capacity, in that they had notified 
to the public through the medium of news- 
papers and otherwise that they^ undertook 
such administration through their secretary, 
and on the ground that they exercised con- 
siderable influence over the administration 
carried on by him and were greatly benefited 
by such administration, and in this way they 
held out to the public that they guaranteed 
the actions of their secretary in his capacity 
of executor. — J. W. Hen shall, N.O., and B. 
C. Green, N.O., v. T. Hugo, N.O. y and H. 
Hains,N.O. (2 O.R. 2). 

12. Suretyship by legal practi- 
tioners. — A surety bond executed in conse- 
quence of Volksraad Resolution of the 27th 
June, 1882, art. 596, which provides that 
advocates, attorneys and agents must on their 
admission provide sureties for their ^ood 
behaviour in the conduct of their cases, binds 
the sureties who have signed the surety bond, 
not only towards the Government of the 
South African Republic, but also towards the 
clients whose interests are neglected by the 
advocate, attorney or agent. — J. E. P. 
Oestreich v. T. N. de Villiers and C. Uecker- 
mann t jun. (2 O.R. 108). 

13. Action. — Costs of. — Nova- 
tion of principal debt. — The fact of 
an "arrangement being made by and be- 
tween -the creditor and the principal debtor 
without the consent of the surety, by which no 
novation took place, nor was the position of 
the surety made worse, does not release him 
as surety. A surety held not to be liable for 
the costs of an action at law brought by the 
creditor against the principal debtor without 
proper notice being given to the surety. — 
G. C. Meyer v. A. C. P. Coetzee (H. 25). 


SURVEY. 

1. Order to enter private ground.— 
Survey necessary Tor action.— In an 

application for permission to go upon the 
ground of another for the purpose of compiling 
a survey diagram to be used in a suit against 
the owners of such ground, when they had 
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refused such permission, the Court, upon an 
allegation that the survey was necessary for 
plaintiffs case, granted the order. — Danziger 
v. Worcester Exploration G. M. Co. (3 S.A.R. 
126). 

2. Notice of ; approved diagram set aside. 
Vide Diagram (9). 

3. Fees of. Vide Costs (24). 


SURVEYOR-GENERAL. 

1. Endorsement of Surveyor-General on 
diagram published under Law No. 5 of 1870, 
sec. 8. Vide Servitude. 


anonymous partnership. Vide Procedure 

(16). 

2. All the members must be summoned. 
Vide Procedure (56). 


SWEEPSTAKES. 

1. Lottery. — Cession of ticket. - 
Owner.— Paying out prize.— F bought 

a ticket in the sweepstakes of defendants. 
One of the conditions was that prizes should 
be paid to the owner of the ticket or to 
the person to whom it had been duly endorsed, 
only on production of the ticket. F sold 
and handed the ticket to R, who gave defend- 
ants written notice of the sale. At the 
drawing of the lottery the ticket in question 
drew a prize. The prize was paid by defend- 
ants to F, who represented that he had lost 
the ticket. The Court held that defend- 
ants were liable to R for the prize drawn by 
the ticket. — B. Ruttgers v. W. A. Philips, 
Ltd. (4 O.R. 283). 


TAX. 

1. Under Law No. 2 of 1871 ; advocate's 
liability. Vide Advocate (2). 

2. London Convention.— Payment 
of war tax.— Transfer of farm.— The 

Volksraadbesluit of the 4th August, 1886, art. 
1304, applies both to persona; nat urates and 
personam juris. This Volksraadbesluit has 
superseded sec. 14 of Law No. 2 of 1883, "for 
military service in the South African Re- 
public. It is not in conflict with sec. 14 of 
the Convention of London of the 27th Feb- 
ruary, 1884. — Transvaal Gold Estates Co., Ltd., 
and Nooitgedacht G. M. Co., Ltd., v. Registrar 
of Deeds (\ O.R. 304). 


SWORN TRANSLATOR. 

1. Admission. — One who had obtained 
venia aetatis admitted as sworn translator. — 
Ex parte Kisch (1 O.R. 160). 


SYNDICATE. 

1. A syndicate formed with the object of 
floating a company is not necessarily an 


TAXATION. 

1. Of costs of patent agents.— Tariff. 
— Where in a suit for moneys due for services 
rendered in obtaining a patent, an exception 
taken that the charges had not been taxed 
was upheld by the landdrost, the Court held 
that such services were rendered by plaintiff's 
as general agents, and that the charges made 
ought not to be taxed according to the tariff 
fixed for attorneys' work. — Foraand Jeppe v. 
Roberts (3 S.A.R. 171). 

2. Of attorneys' costs. —Attendance 
in Court. — Where an attorney had charged 
for attendance in Court for all the days on 
which an appeal had been upon the roll, and 
also for the day upon which the appeal was 
actually heard, and the taxing officer had dis- 
allowed all such items, the Court held, in 
revision, that attorneys were entitled to charge 
for attendance in Court only for the first day 
upon which the case has been placed upon the 
roll in any term or terms, and also for the day 
on which the appeal was actually heard. — 
Longdcn v. Rosenjels (4 S. A. R. 3). 

3. Of costs ; consent to taxation of attorney 
and client's costs. — Vide Costs (18). 

4. Taxation.— Notice.— Notice of taxa 
tion of a bill of costs must be given in every 
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case so that the words "after due notice to I dators of the Nooitgedacht Victoria G. M. Co., 

the opposite parties," appearing in sec. 51 of j Ltd. (2 O.R. 55). 

Law No. 11 of 1892, refer to a revision before 

the landdrost as well as to one before the , 4 Of payment before summons. — J. P. le 

court of appeal. Therefore a party who i Grange v. &. C. de Beer (2 O.R. 139). 

brings a bill of costs in review must give the | 

other party notice of revision, even if the latter 

did not originally give the former notice of 

taxation. — D. J. de Waal v. H, M. Grobler 

(2 O.R. 39). 


5. Vide also Costs. 


6. Bill of costs.— Taxation of.— Law 
No. 14 of 1895 (relating to bills of costs in law- 
suits) has reference only to those cases which 
have been before a court of law. A solicitor's 
account must be taxed only in case the matter 
has been before the Court. — Raubenheimer <fc 
Blore v. Osmond (4 O.R. 230). 


TEMPUS MORAE. 

1. Where the plaintiff gives no definite date 
as tempus morae in his summons, nor proves it 
at trial, Held, that as a rule the date of written 
demand will be considered as tempus nwrae. — 
Johannesburg Consolidated Invest merl Co. v. 
Pullinger (6 O.R.). 


TENDER. 

1 Plea of tender ; general issue. Vide 
Plea (6). 

2. By defendant of sum claimed on receipt 
of summons ; costs of summons. Vide Costs 
(12). 

3. Initialled cheque. — An intimation or 
assurance that in all probability a better price 
than that tendered may be obtained, and the 
depositing of a cheque initialled only for one 
day to show that the money for the higher 
tender has been deposited in the bank, does 
not constitute a tender. The chairman of a 
meeting of shareholders, who has reason to 
fear that if such an intimation is more fully 
considered the consequent postponement may 
result in a tender already made being with- 
drawn, acts as if he was unwilling to put such 
an uncertain motion to the vote. Has a meet- 
ing of shareholders the right to consider any 
other proposals than those mentioned in the 
notice convening the meeting where the articles 
of association make no provision concerning the 
point ? Not decided. — Fritz Mosenthal v. Liaui- 


TENEMENT. 

1. Water-course within limits of servient 
tenement not to be extended without consent 
of owner. Vide Servitude (1). 


THEFT. 

1. Stolen property brought into the 
Transvaal. — Where the prisoner had stolen 
cattle beyond the Transvaal boundary and 
brought them into the Transvaal, Held, that 
an indictment for theft lay against him. — The 


I 


Queen v. Herbst (Kot. Tral. 187). 

2. By insolvent. — Theft by a debtor, 
whose estate had been compulsorily seques- 
trated under Roman-Dutch law, of property 
left in his custody by the curators of his 
sequestrated estate, is possible according to 
Roman-Dutch law. — The Queen v. Honey (Kot. 
Tral. 235). 

3. The Court has no power upon conviction 
for theft to order compensation out of the 
property of prisoners to the owner. Vide 
Court (6). 

4. Receiving 1 stolen property six 
months after the theft had been 
committed. — On an indictment for theft, 
it was proved at the trial that the accused 
came into possession of the stolen property six 
months after the theft had been committed. 
Held, that he could not be convicted of theft. 
— The State v. Burden and Raphael (1 S.A.R. 
149). 

5. By means of embezzlement.— Theft 

by means of embezzlement is a crime under the 
Roman-Dutch law. — The State v. Nelhnapius 
(2 S.A.R. 121). 

6. Intention. — An indictment for theft 
must set out that the act was committed with 
the intention of stealing. — The State v. Barkley 
and Others (2 S.A.R. 116). 

7. Accessory. Vide Accessory (1), 
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8. Criminal law.— Theft.— Indict- 
ment.— Appeal.— Costa against land- 
drost refused. — The indictment in a charge 
of theft must set forth that the wrongful act 
was done with intent to steal. Appeal in 
criminal cases allowed on points not raised in 
the court below, where those points affect the 
very essence of the crime. Application to 
order the landdrost to pay the costs of the 
appeal refused. — Kierie v. The State (I O.R. 
113). 

9. By fraud.— Discrepancy in date. 

— In an indictment for theft by fraud, Held 
that a discrepancy of two months between the 
date alleged and the actual date of the crime 
could not prejudice the prisoner. — The State v. 
Cox (6 O.K.). 

10. By agent.— Reserved law point. 
—Theft by means of embezzlement.— 

A person as agent or mandatory can render 
himself guilty of theft by means of embezzle- 
ment, even if he be not in another's service. 
The State v. Britton (4 O.R. 89). 

11. Vide Robbery. 

12. Theft by means of embezzle- 
ment. —Impossibility of crime.— 
Intention.— v was indicted for the crime of 
theft by means of embezzlement, in that he 
had undertaken to receive certain moneys on 
behalf of M and had fraudulently appropriated 
this money. It appeared that tne money thus 
appropriated by V was in reality not the pro- 
perty of M, although V at the time of the 
appropriation believed the money to be M's, 
and also had the intention of defrauding M. It 
was decided that under these circumstances V 
could not be found guilty of the crime with 
which he was charged, nor of an attempt to 
commit that specific crime. — The State v. de 
Vries (5 O.R. April). 

13. Revision.— Proclamation of the 
9fch August, 1880, sec. 10.— Theft.— In- 
dictment. — Autrefois acquit.— When 
the State Attorney is dissatisfied with the 
ruling of an inferior court, and asks for a 
ruling of the High Court which is calculated 
to be of assistance to the inferior courts when 
dealing with criminal cases, and when there is 
no other way open to him in the prosecution 
of crime, he may apply to the Court by way of 
revision, and the Court will, ftnless there is 
some statutory provision to the contrary, 
afford him assistance ; sec. 10 of the Pro- 
clamation of the 9th August, 1880, confirmed 
by Law No. 3 of 1883, is wide and extensive 
enough to justify this procedure. An indict- 
ment for theft wnich sets out that the owner 
of the stolen property is unknown is not 
bad in law on that ground merely, but the 
Court will in such case proceed with great 
caution and always keep two points in 
view : (1) that the accused cannot be found 


guilty merely because he cannot or will not 
give an explanation as to how he came into 
possession of the property found in his posses- 
sion, unless the prosecution has first proved 
that a theft has actually been committed ; (2) 
that where the indictment sets forth that the 
owner is unknown it will bo held to be impro- 
per and bad where the owner is known or can 
be discovered. A was charged before the 
Circuit Court at Johannesburg with contra- 
vention of sec. 79 of the Gold Law, in that he 
was found in possession of nnwrought gold 
but was found not guilty by the jury. He 
was afterwards again charged with theft on 
the same facts before the Criminal Landdrost 
of Johannesburg. The Court held that unless 
evidence could be produced from which it 
appeared that the gold found in possession 
of A was actually taken out of the pos- 
session -of another or of the owner against 
his will, or, in other words, that a theft had 
been committed, A ought not to have been 
charged a second time. — The State v. Ambara 
(2 O.R. 241). 

14. Indictment.— Intention to steal. 

— Sentence imposed by landdrost for theft 
under Law No. 2 of 1894 quashed on the 
grounds that there was no proof that actual 
theft had been committed, and because the 
indictment did not allege an intention to steal. 
— The State v. Abraham (D. 1). 


THOROUGHFARE. 

1. Placing a barbed wire fence or other 
object on or near, or making any excavation in 
or near, any thoroughfare habitually used by 
the public, without sufficient warning thereof ; 
contributory negligence. Vide Damages (26). 


TITLE, 
l. To land.— Ejectment. — Where the 

defendant was in possession of a farm, and the 
plaintiff, in an action for ejectment, proved a 
pri?nd facie good title to it, while the defend- 
ant failed to prove any right, Held, that the 
plaintiff was entitled to possession of the farm 
as against the defendant. - -Donovan v. du Plooy 
(2 S. A. 11. 134). 
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TITLE DEED. 

1. Validity of title deed of a minor. 

— The Court will not question the validity of 
a title deed of property registered in the name 
of a minor unless an action be brought to set 
aside such title deed or transfer. — In re Roselt 
and Inglis (Kot. Tral. 13). 

2. Validity of title deed where irregularities 
have been committed by inspectors on the in- 
spection of a farm. Vide Inspector (3). 

3. Transfer by holder of title deed. — 
Protest. — Where the original copy of the 
title deed had come into the hands of third 
parties without transfer the Court upheld a 
protest against the sale of the farm by the 
holder. — Gey v. Markson and Stcart (3 S.A.R. 
116). 


TRAMLINE. 

1. Laying of ; right to. Vide PASSAGE (1). 


TRADE-MARK. 

l. Perpetual interdict— Colourable 
imitation. — Foreign registration. — 

Common law.— Where in an action for a 
perpetual iuterdict restraining M from using 
a colourable imitation of the label and trade- 
mark of R, it was pleaded that the trade-mark 
was not registered in this country and that 
the local law gave no protection for trade- 
marks, the Court held that a common law 
right exists to be protected from such mis- 
representation as was calculated to mislead 
the public and cause damage and inconvenience 
to the manufacturer, and granted the interdict. 
— Hose <fc Co. v. Miller (4 S.A.R. 123). 


TRADER, 
l. Books.— Unintelligible figures.— 

Traders who do not keep proper booKs can be 
punished under art. 2, af 5, Law No. 13 of 
1887, jnto. art. 4, sec. (a) 2 of the same law. 
Books kept in unintelligible figures declared 
to be improperly kept.— B. Weinstein v. The 
State (H. 206). 


TRAMCARS. 

1. Tax on vehicles. Vide Municipal Regu- 
lations (1). 


TRANSFER. 

1. Necessity of inserting servitudes in the 
deed of transfer. Vide Servitude (2). 

2. Transfer duty ; exemption of transfer 
duty, an illegal condition in a sale. Vide 
Condition (3). 

3. Of property by owner may be restrained 
by interdict. Vide Interdict (7). 

4. Action by purchaser of land before trans- 
fer Dassed for transfer of servitudes over ad- 
joining land. Vide Servitude. (3). 

5. By insolvent before sequestration. Vide 
Insolvency (64). 

6. Of ownership of goods sold at a public 
auction. Vide Public Auction (1). 

7. May. be cancelled, where person who re- 
ceived transfer knew the land had already 
been sold. Vide Sale (6). 

8. Of articles of clerkship from one attorney 
to another. Vide Articles of Service (2). 

Sa. Of instrument by endorsement accom- 
panied by delivery, vide Promissory Note 

(11). 

9. A deed of transfer signed by the land- 
drost has not the effect of transferring property 
until registered by the Registrar of Deeds. 
Transfer of a farm to innocent third parties 
cannot be set aside where an interdict restrain- 
ing the alienation of the farm was obtained 
and published in the Staatscourant. Vide 
Interdict (17). 

10. Transfer of rights.— One cannot 
cede more rights to another than one 
is himself possessed of. — Where the 
agent of the P O Co. gave transfer of cer- 
tain three claims to Guttman as the agent 
of the P Co. and Guttman in his private capa- 
city sold and transferred them to Graham, 
it was held that Guttman could not transfer 
any greater right to Graham than he himself 
had, and that the transfer to Graham should 
be cancelled.— The Pioneer G. M. Co. and The 
Paarl Ophir G. M. Co. v. Guttman and Graham 
(3S.A.R. 58). 

1 1 . By holder of title deed— Protest. 
—Where the original copy of the title deed 
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had come into the hands of third parties with- 
out transfer, the Court upheld a protest against 
the sale of the farm by the holder. — Gey v. 
Markson and Swart (3 S.A.R. 116). 

12. Of farm ; registration ; payment of war 
tax. Vide Tax (2). 


TRANSFER DUTY. 

1. Partnership property. — Where in 
an application for an order enjoining the 
Registrar to pass transfer of a certain farm 
without payment of transfer dues, it appeared 
that the farm was pait of a partnership estate 
and had always been registered in the name 
of the other partner, who did not receive the 
farm in the division of assets, Held, that 
transfer dues were payable upon the transfer 
of this farm, and refused the application. — 
Bettelheim v. Registrar of Deeds (3 S.A.R. 215). 

2. Joint ownership.— Division of.— 
Transfer dues. — Registration. — Three 

joint owners of two farms can divide them 
among themselves in equal portions without 
payment of transfer duty. — Registrar of Deeds 
v. A. A.de Kock, N.O. (4 O.R. 108). 

3. Transfer dues.— Exemption from. 
—Law No. 20 of 1896, sec. 5.— Regis- 
tration of companies.— Law No. 5 of 
1874, sec. 2. — Where a company was the 
sole shareholder in another company, which 
second company was in liquidation and sought 
to transfer its assets to the name of the first, 
Held, that in such case no transfer dues are 
payable, because there is no actual transfer of 
ownership (Law No. 7 of 1883, sec. 4; Law 
No. 20 oi 1895, sec. 5). — Registrar of Deeds v. 
Lydenburg Mining Estates, Ltd. (4 O.R. 176). 

4. Transfer from partner to partner- 
ship. — Where a partner, not in possession of 
a power from his co-partner for the purpose of 
passing a mortgage bond, bought an erf in his 
own name in the business interest and for 
account of the business and had a building 
erected thereon, and then mortgaged the pro- 
perty, the Court permitted transfer thereof 
from the partner to the partnership without 
payment of transfer duty, as no transfer of 
ownership had taken place. — Ex parte C. J. 
van Griethuijzen (4 O.K. 503). 

5. Surviving spouse. — Sec. 4 of Law 
No. 7 of 1883 (for the regulation of the pay- 
ment of transfer duty on the sale and transfer 
of immovable property) is also applicable to 
cases in which the surviving spouse takes over 
property from the joint estate, if the debts of 
the joint estate exceed the assets. — M. C. 
Scheepers v. Registrar of Deeds (2 O.R. 261). 


6. Reconstruction of company.— 
Sec. 1 of Law No. 7 of 1883.— Where a 
liquidation and reconstruction and alteration 
of name of a company take place, so that 
practically a new company is created, although 
with the same shareholders, no transfer of 
property from the name of the old company 
into the name of the new company can take 
place without the payment of the transfer duty 
required by sec. 1 of Law No. 7 of 1883. — 
Registrar of Deeds v. Selati G. M. Co. (3 O.R 
64). 

7. Cession of mineral rights.— Sec. 
14 of Law No. 7 of 1883.— Transfer duty 
is not payable on a promise to cede the mineral 
rights, but only on a cession of mineral rights 
by notarial cession, in accordance with sec. 14 
of Law No. 7 of 1883.— W. J. Leyds, N.O., v. 
Transvaal Consolidated Coal Mines, Ltd. (3 
O.R. 95). 


TRANSHIPMENT. 

1. To other wagons of goods undertaken to 
be conveyed at a through rate. Vide Car- 
rier (2). 


TRANSIT. 

1. Damage to goods in transitu ; liability of 
carrier. Vide Carrier (1). 

2. Right to stop goods in transitu.— 
Where "transitu* terminates. — In- 
terdict. — Where in an application for con- 
firmation of a rule nisi restraining Mrs. S from 
dealing with goods which had been consigned 
to Mrs. S, Pretoria, and were delivered and 
paid for, but subsequently removed to the 
Government entrepdt, as the consignee did not 
wish to pay the customs dues immediately, the 
applicant relied upon his right of stoppage in 
transitu, the Court held that the transitus had 
terminated, and that the sellers had lost their 
right of stoppage in transitu. The rule nisi 
was consequently set aside. —Monhaupt, Leh- 
man &• Co. v. Strange da Faure (3 S.A.R. 210). 


TRESPASS. 

1. Public meeting.— An action will not 
lie against defendants for trespass of cattle, 
the property of persons who attended a public 
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meeting upon the invitation of the defendants. 
— Ferguson v. Pretoriusand Others (Kot. Tral. 
157). 

2. The Court awarded 5s. damages to the 
plaintiff for trespass on his farm hy the defend- 
ant, who crossed it with his wagon and oxen 
without leave from the plaintiff. — Beukes v. 
Uys (2 S.A.R. 153). 

3. Substantial damages awarded for trespass. 
Vide Damages (25). 

4. Damages for trespass.— Mistake 
in surveyor's diagram.-- Where it was 

shown that mynpacht Deacons had throughout 
remained unaltered since they were originally 
marked out, hut the surveyor in afterwards 
reducing the mynpacht to diagram had made 
a mistake, and other parties, relying on the 
diagram, had pegged within the mynpacht 
beacons, the Court evicted the latter parties 
and gran ted damages for trespass. — Nabob G. M. 
Co. v. Phoenix G. M. Co. (3 S.A.R. 142). 

5. Claims pegged on ground 
claimed as mynpacht.— Reservation 
of ground in proclamation. — Regis- 
tered lessee. — Where ground which nad 
been pegged off in claims was afterwards taken 
possession of as forming part of a mynpacht 
which had been beaconed before proclamation, 
and the claimholders sued for ejectment and 
damages incurred by reason of trespass, there 
being no reservation of ground for mynpacht 
in the proclamation and no mention ol a myn- 
pacht in the title in the registry of deeds, and 
it not being proved that the mynpacht had 
been beaconea by a registered lessee, the Court 
held that there was no mynpacht, and that 
the plaintiff' claimholders were entitled to 
eject the defendant and to receive compensa- 
tion for damages suffered by reason of the 
trespass. — Jewel G. M. Co. v. Oosthuizen (3 
S.A.R. 180). 

6. Poisoning of trespassing cattle.— 
Liability. — A gold mining company is not 
responsible for the poisoningby water of cattle 
trespassing on the company's property. — 
Langlaagte Estate G. M. Co. v. <S. P. Malan 
(1 O.R. 37). 

7. Trespass on private ground. — 
Law No. O of 1888, sec 1.— Where a person 
was charged under sec. 1 of Law No. 5 of 1888, 
for trespass on private ground, and was found 
guilty, and there was no proof that he had first 
been asked to leave and had refused to do so, 
the conviction was set aside.— Cooler v. The 
State (3 O.R. 63). 


TRIAL. 

1. Irregularities prior to trial of case, no 
ground for reopening of it. Vide PROCEDURE 
(9). 


ULTRA VIRES. 

1. Action of directors in entering into pro- 
visional sale of reserve shares under memoran- 
dum of association held not to be ultra vires. 
Vide Company (3). 

2. The majority of members of a corporation 
act ultra vires in passing a resolution to termi- 
nate and end the corporation by joining another 
corporation, and so together to form an entirely 
new corporation or body. Vide Corporation 
(1). 

3. Action of directors.— Advance to 
shareholders.— Funds of company.— 
Market price of shares.— Quasi delict. 
— Where, in a suit quasi ex delicto against 
certain directors who had consented to advance 
money to a shareholder to avoid his shares 
being thrown upon the market and so lowering 
the price, it was contended that such action 
was bond fide and in the interest of the com- 
pany, the Court held that it was ultra vires, 
and that part payment in cash by the share- 
holder and part by promissory note was no 
discharge to the said directors, and gave judg- 
ment against them with costs for the unpaid 
amount of the promissory note. — Aurora G. M. 
Co. v. Hanau and Others (4 S.A.R. 105). 

4. Directors.— Trust deed.— Where, in 
an application to set aside a resolution of a 
board of directors altering and restricting the 
qualification of directors, it appeared that one 
of the articles of the trust deed provided that 
all the directors should be present at every 
meeting, and that S, a director, though present 
at the beginning and close of the meeting, was 
absent at the time when the resolution in ques- 
tion was taken, the Court held that in view of 
the article of the trust deed the resolution 
as invalid and ultra vires. — Solomon v. Lang- 
laagte Royal Co. (4 S.A.R. 160). 


UNDERWRITER OP SHARES. 


1. Liability ; misrepresentation. 
Shares (6). 


Vide 


2. Articles of association. — Effect 

of. — Where, in an action by a company against 
an underwriter of shares accompanied by 
tender of the shares underwritten, the de- 
fendant had signed the articles of association, 
but maintained that his signature was merely 
pro formd and with a view to assist the com- 
pany to secure registration, the Court held 
that the defendant could not be heard to 
allege any intention when signing in conflict 
with the provisions of the law, and granted 
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the company the amount of its claim with 
costs. — Symonds v. New Florida G. M. Co. 
(4 S.A.R. 57). 


USURY. 

1. A foreign contract of a usurious nature 
not enforced in the Transvaal. Vide Con- 
tract (14). 


VENIA AETATIS. 


1. An application for an order of venia 
aetatis must oe supported by a certificate^ rom 
the magistrate of the applicant's domicile. — 


Exparte Russell (Kot. Tral. 189). 

2 The Court has no jurisdiction to grant an 
order of venia aetatis. — Ex parte J. J. Botha 
(10 C.L. J. 174 ; 4 S. A.R. 297). 

3. To be granted by the full Bench. Vide 
Jurisdiction (36). 

4. Granted by judge in Chambers.— 
Admission as sworn translator.— A 
judge in Chambers has jurisdiction to grant 
venia aetatis, when the applicant fulfils the 
requirements stated by van der Linden. A per- 
son declared of age by emancipation admitted 
as sworn translator of the Court. The Court 
is not called upon to institute inquiries into 
the validity of the order granting venia aetatis 
on an application by the person who has been 
declared of age to be examined as a sworn 
translator. If necessary this question can be 
decided afterwards, when application is made 
to be admitted as a sworn translator. — Ex 
parte C. H. M. Kisch (1 O.R. 160). 

5. Application for venia aetatis to 

fall Bench. — Venia aetatis granted to an 
applicant by a judge in Chambers. When 
applicant later, still being under twenty-one, 
applied to be admitted as attorney, the Court 
postponed the application to enable applicant 
to file certificates from the attorneys with 
whom he had served, that he was a fit person 
to manage affairs. The Court further ex- 
pressed trie opinion that an application for 
venia aetatis should not be granted proformA, 
and ordered that the first coming application 
of this nature should be brought before the 
full Bench.— Ex parte Daly (6 O.K.). 


VOLKSRAAD. 

1. Resolution of the Volksraad has 
the force of law. — Where N entered the 
service of the State, and the Volksraad subse- 
quently passed a Resolution that he was to be 
discharged from the service, Held, that N 
could not maintain an action against the 
Government for damages by reason of wrong- 
ful dismissal. A Volksraad Resolution htts 
the force of law. — Nabcd v. Bok (1 S.A.K. 

60). 

2. The grrondwet an ordinary law. 
— Supreme Court. — A Volksraad 
Resolution has the force of law.— The 
grondwet of the State stands, in regard to the 
Volksraad, in no other position than an ordi- 
nary law. The Supreme Court, although 
independent in the exercise of its duties and 
functions, possesses no power to reject a Reso- 
lution of the Volksraad. The Volksraad is 
morally obliged not to violate or infringe upon 
the relation existing between it and the 
Supreme Court under the grondwet. — Execu- 
tors of McCwHndale v. Bok, N.O. (1 S.A.R. 
202). 

3. Interpretation of Volksraad 

Resolution. —A Volksraad Resolution must 
be interpreted according to the actual words 
in which it is expressed. The debate and 
discussion in the Volksraad before the Resolu- 
tion was passed cannot be taken into account 
in its interpretation. Has a Resolution of the 
Volksraad, unaccompanied by a statement of 
the necessity calling for its adoption under 
sec. 12 of the Constitution, the force of law ? 
This point left undecided. — Bok v. Allen (1 
S.A.R. 119). 

4. A concession, although confirmed by the 
Volksraad, is a contract between the Govern- 
ment and the concession naire. — Vide Conces- 
sion (4). 

5. Volksraad Resolution directing 1 
the Government to claim back cer- 
tain land.— A Resolution of the Volksraad, 
directing the Government to claim back cer- 
tain land, to retransfer it in the name of the 
State, and to compel the defendants thereto by 
means of legal proceedings, merely amounts 
to a mandate to the Government to institute 
legal proceedings for the recovery of the land. 
A summons, therefore, praying for the retrans- 
fer of the land to the Government, by reason 
merely of such Volksraad Resolution, held 
bad on exception taken by the defendants, 
because it set forth no sufficient cause or 
ground of action. — Bok, N. 0. , v. The Executors 
of McCorkindale's Estate (2 S.AR. 34). 

6. A Volksraad Resolution has force 

of law.— Where the trustees in the insolvent 
estate of Theodore Donis sued the Government 
for transfer of certain farms, and the Volks- 
raad, after the issue of the summons, passed 


to 


ERRATUM. 


Column 410. Waiver.— 1. In the 7th and 8th lines, for the 
word " plaintiff" read defendant. 


have not the force of law.— Where a 
proclamation was issued on the 19th June, 
1895, proclaiming the eastern portion of the 
farm Witfontein from the 19th July, it was 
held that said proclamation became of force on 
the morning of the 19th July, and that a later 
proclamation published on the 20th July was 
too late to withdraw the first proclamation. 
Further, that the farm, having been duly pro- 
claimed as a public gold-field, could be closed 
only in the manner prescribed by sec. 59 of 
Law No. 14 of 1894, and that this can be 
repealed or amended only by a later law. A 
Volksraad Resolution has, according to the 
gron4wet, no force of law. Sec. 32 of Law 
No. 4 of 1890, as interpreted by the State 
Attorney, is in conflict with the grondwet, 
and cannot be applied to this case by the Court 
(Kotze, C.J., and Ameshoff, J. ). The Volks- 
raad Resolution in this matter cannot be con- 
sidered as applicable to pending matters, and 
it is therefore unnecessary to decide whether 
the said Resolution hasforce of law (Morice, J. ). 
Held, that the plaintiff is entitled to the 
licences applied for by him on. the 19th July. 

Where a proclamation was issued proclaiming 
the farm Luipaardsvlei as a public gold-field 
from the 22na July, 1895, it was held that the 
said proclamation was not of force on the 22nd 
July, because the same had been duly with- 
drawn by a later proclamation, published on 
the 20th July. The plaintiff is therefore not 
entitled to the licences applied for by him on 
the 22nd July. Semble, no clear distinction 
is drawn in the Gold Law between the words 
"proclaiming" and "throwing open." — Brown 
v. Leyds, N. 0.(4 0. R. 26). 


WAIVER. 

1. Right to cancel lease.— Waiver of 
terms in lease. — Where, in a suit for can- 
cellation of a contract op. lease by reason of 
the non-payment of rent, prompt discharge of 
which was stipulated for in the lease, it was 
proved that plaintiff's agent when tendered 
the rent by defendant had replied that plain- 
tiff was not to trouble about it, if they wanted 
the money they knew to whom to come for it, 
the Court held that this constituted a waiver 
of the stipulation for prompt payment, and 
gave judgment for defendant. — Roberts v. 
Nourse (4 S.A.R. 127). 

2. Under building 1 contract.— A build- 
ing contractor who has undertaken in writing 
not to charge for alterations or extras, unless 
written sanction for such extras has been 
obtained from the competent person, can plead 
a verbal instruction, provided ne proves clearly 
that the other party has waived the original 
contract. — D. Nicolson v. The Reformed or 
United Congregation of Vryheid (1 O.R. 237). 


f 


WARRANT. 

1. Countersigning of warrant ; criminal ar- 
rest. Vide Arrest (3). 

2. Search warrant. — Invalidity of search 
warrant. Vida Criminal Procedure (33). 


VOLUNTEER CORPS. 

1. Sec. 4 of Mutiny Act.— Sec. 13 of 
Articles of War.— Where the appellant 
became the member of a volunteer corps for 
the period of three months at 5s. per diem, ; 


WATER-RIGHT. 

1. Priority of ^rant of water-right is 
preferent to priority of registration 
of subsequent grant of water-right. 
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—Application for interdict by later 
grantee refused. — Where, in an application 
by P for an interdict to restrain C from con- 
structing a certain water-furrow, it appeared 
that a water-right had been granted originally 
to P by a diggers' committee, but C received 
two water-rignts in accordance with the terms 
of a circular from the Department of Mines 
on the 22nd June, 1889, and P his original 
water-right on the 29th July, 1889, and P had 
secured confirmation and registration of his 
right while C had not, the Court held that 
priority in the grant of a water-right was of 
more importance than precedence in registra- 
tion, and refused the interdict. —Plein UOr 
G. M. Co. v. The Consort G. M. Co. (3 S.A.R. 
84). 


WAY-BILK 

1. Condition in way-bill signed by carrier, 
that goods are received in good order. Vide 
Carrier. 


WIPE. 

1. Vide Husband and Wife. 

2. Separate domicile of. Vide Domicilium 
(9). 


WILFULLY. 

1. Interpretation of word" wilfully" 
in sec, 87 of Law No. 18 of 1892.— The 
word "wilfully" in sec. 87 of Law No. 18 of 
1892 must be understood in the sense of mcUo 
animo. — J. Charlton v. The State (1 O.R. 283). 
Vide also Interpretation (3). 


WILL. 

1. Codicil.— Witnesses.— A codicil to a 
testament, wherein the reservatory clause is 
included, need not be drawn in presence of 
nor signed by witnesses. — Martha Pullen v. 
E. J. Gilfillan (H. 206). 


2. Joint will.— Appointment of heirs. 
—Life interest.— Action after confir- 
mation of account.— Interpretation. 

— A joint will between husband and wife 
married in community of property contained 
the following clause : " Now, proceeding to the 
choice of heirs, the testators declare that the 
children of their marriage are to be appointed 
heirs of all their property, movable as well as 
immovable, actions and moneys owed to them, 
inheritances, nothing in the world excluded, 
on this understanding, however, that the farm 
Poortje, situated in the district of Wakker- 
stroom, and half of the movable property, 
according to a division to be made within 
three months after the death of the first 
dying by two impartial persons, shall be pos- 
sessed and used as free and unencumbered 
Eroperty by the survivor, without gainsaying 
y any person whomsoever. The other half 
of the movables shall be divided by the said 
impartial persons equally among the said seven 
children. " Held, that this merely entitled the 
survivor to a life interest in the farm. Held, 
also, that in the circumstances of this case the 
plaintiffs had the right to institute an action 
against the defendant notwithstanding the fact 
that the liquidation and distribution account, 
in which the farm was brought up as the 
survivor's property, hadbeen confirmed by 
the Orphan Master. 


Britz and Others v. 


Malan (4 S.A.R. 233). 


3. Codicil to will ; alteration of. 
Codicil (1). 


Vide 


4. Restrictions in will on sale of property 
bequeathed to minor. Vide Minor (9). 

5. Minor.— Will altered.— A testamen- 
tary disposition altered in favour of a minor 
heir on application of the executor testamen- 
tary.— Ex parte H. J. Potgieter N.O. (1 O.R. 
21). 

6. Prohibition to alienate.— Where 

there is a testamentary provision -that the 
heirs can alienate the bequeathed property 
only under each other, ana there is no wish 
expressed by the testator that the property 
shall remain in the family, the heirs can dis- 
pense with such provision, as the prohibition of 
alienation does not attach to the property, but 
to the persons, and only applies to the first 
alienation. — Ex parte A. «/. C. Strydom (nie 
van Emmenis) (6 O.R.). 

7. Fidei-commissum. — A bequest to * 'A, 
his children and grandchildren," does not in 
itself create a fidei-commissum, but only shows 
that what is bequeathed to A is inheritable. 
— Ex parte A. J. C. Strydom (6 O.R.). 

8. Mutual will, when revocable.— 

The plaintiff was an heiress under the mutual 
will of her parents. In the will various farms 
were bequeathed to the children, and also 
other farms to the survivor of the testators. 
After the death of her mother the plaintiff 
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instituted action against her father as executor 
under the mutual will, for transfer of the farms 
bequeathed to her. The defendant excepted 
that the plaintiff was not entitled to transfer 
until after his death. Held, that the plaintiff 
was entitled to transfer of the half of what 
came to her from her late mother's estate, but 
not to the whole of the farms bequeathed to 
her, as there was no disposition by the spouses 
of the property of their joint estate after the 
death of the last dying, and that, consequently, 
the will, so far as concerned the defendant's 
half of the estate, was revocable during his life- 
time.— Skead v. Fwrie (3 O.R. 183). 


12. Required to prove perjury. Vide PER- 
JURY (3). 


WITNESSES. 

1. Not subpoenaed for criminal trial. Vide 
Criminal Procedure (62). 

2. Absence of witnesses at criminal trial. 
Vide Criminal Procedure (64) ; also Post- 
ponement (4) (5) ; also Deposition (1). 

3. Can husband be witness against wife and 
vice versd? Kafir custom, vide Evidence 
(11), (12) ; Marriage (5). 

4. Examination of witnesses by commission 
de bene esse. Vide Commission de bene 

esse. 

5. Witness called at the trial who was not 
called at the preliminary examination. Vide 
Criminal Procedure (14). 

6. To a codicil to a will. Vide Will (1). 

7. Absence of ; preliminary examination ; 
evidence. Vide Criminal Procedure (23). 

8. Absence of witnesses for prosecution ; 
application for postponement ; plea of not 
guilty ; discharge of accused. Viae Criminal 
Procedure (31). 

9. Signaturesof witnesses to power, irregular, 
effect of. Vide Claim (12). 

10. To libel ; allegation in summons. Vide 
Libel (11). 

11. Must answer questions. Vide Criminal 
Procedure (55). 


WOMAN. 

1. Not entitled to have her name placed on 
the burgher list as a burgheress of this State. 
Vide Burgher (I). 


WRIT. 

1. De homine libero exhibendo. — 
Law No. 11 of 1881. — The Court has 
jurisdiction to order a gaoler, or any other 
officer, detaining a person as prisoner, to pro- 
duce such person in court and to justify his 
detention. A native chief, having been arrested, 
was ordered to be kept in custody under Law 
No. 11 of 1881, in order to give the Government 
a reasonable time to investigate the charge 
against him. In re Willem Kok and Nathaniel 
Bailie (Buch. Rep. 1879, p. 45) followed. — In re 
Marechane (1 S.A.R. 27). 

2. Of arrest under Rule 7. Vide Arrest (9). 


WRIT OP EXECUTION. 

1. Irregularities in. Vide Ejectment (1). 

2. Attachment of more property than men- 
tioned in writ of execution. Vide Execution 

(8). 

3. Attachment of movables under general 
clause in bond before specially mortgaged 
immovable property had been sold in execu- 
tion. Vide General Clause (1). 

4. Vide also Execution. 
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